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ocated in heart of Orange County, South
Coast Metro, where location meets style,
is one of Southern California’s premier
corporate and cultural centers for many
reasons.

Most notably, South Coast Metro’s sterling
combination of Class A office space, superb
business services, employment opportunities,
along with distinctive living choices, world-class
shopping, dining, as well as performing and
visual arts, is literally unmatched in Orange
County.

South Coast Metro’s strategic location at the
confluence of Orange County’s freeway system
and major surface streets also provides direct
access to Los Angeles, San Diego and the
Inland Empire.

With so much to offer to business leaders,
South Coast Metro is a nationally recognized
financial and legal hub where leading banks and
other financial organizations oversee billions of
dollars in assets and transactions for thousands
of customers and where top-flight law firms are
also headquartered.

“Many consider South Coast Metro to be the cultural and commercial heart of Orange
County,” said Ski Harrison, managing partner of Rutan & Tucker, California’s largest full-service
law firm based in Orange County. “The proximity to restaurants, shopping, theatres and more
make it a great place to work and to service our clients.”

The Daily Journal, California’s largest legal news provider, ranked Rutan & Tucker as the 19th
largest law firm in Southern California in 2010 and the 34th largest in the state. The firm is locat-
ed in Pacific Arts Plaza.

“We love our location in South Coast Metro because it has become the downtown of Orange
County and is easily accessible from just about anywhere,” said Suzanne Tague, managing
partner, Kidman, Behrens & Tague, LLP, specialists in public law, eminent domain, water rights,
environmental and land use issues, as well as estate planning, probate, and trust law.

“The longer we stay here, the better it gets with all of the terrific things that make it the cen-
ter of the universe for us.”

Powerful regional branches of Comerica Bank, National Bank of California and Beach
Business Bank, and those of financial advisors Waddell & Reed, Inc. and Wealth Strategies
Group, among many others that have realized the many business advantages of having a pres-
ence in South Coast Metro.

Comerica Incorporated is a financial services company headquartered in Dallas, strategical-

L
Welcome to South Coast Metro: OC’s Legal and Financial Hub

ly aligned into three major business segments:
The Business Bank, The Retail Bank, and
Wealth & Institutional Management.

“South Coast Metro has everything to offer
visitors and employees alike. This is the center
of everything so there’s never a loss for options.
I love South Coast Metro. Here you’ll find the
perfect blending of business, entertainment, din-
ing and much more,” said Melissa Pollard,
Comerica’s senior vice president and group
manager, North Orange County Middle Market
Lending.

Operating throughout Southern California,
Beach Business Bank provides a full range of
deposit and loan services tailored to meet the
needs of small to medium sized businesses,
professionals, and individuals.

“We are delighted to have a presence for
Beach Business Bank in South Coast Metro,”
said Caroline Harkins, the bank’s regional pres-
ident. “It’s simply a great area for our clients and
our staff to work and play.”

National Bank of California is devoted to pro-
viding a level of service and benefits that can

make a real difference in their clients’ banking experience.
“We are delighted to be in South Coast Metro, the business and cultural hub of Orange

County,” said the bank’s Regional Vice President Patty McAdams. “Our clients and our associ-
ates love that our bank located in Metro Center is conveniently close to the best that the coun-
ty has to offer. It’s all here from shopping at South Coast Plaza to dining and the arts.”

Through its subsidiaries, Waddell & Reed Financial, Inc.
(NYSE: WDR) provides investment management and
financial planning services to clients throughout the United
States. “We relocated our Waddell & Reed offices to the
South Coast Plaza properties in 1996. It has proven to be
a phenomenal move for our financial advisors and clients,”
said Managing Principal Daralee Barbera, CFP®, CFMC.

While Wealth Strategies Group is a wealth management
firm that specializes in complete financial planning servic-
es. “Our offices at Metro Pointe are centrally located and
freeway accessible regardless of where they live and work
in Orange County,” said Wealth Strategies Group
President Travis Allen, Certified Financial Planner (CFP).

Also located here are major corporations like Experian,
PacificCare Health Systems, the Automobile Club of
Southern California, First American Title Corporation, and
Emulex.

They like the convenience of having internationally
renowned South Coast Plaza, known for its unparalleled
collection of over 280 boutiques, award-winning restau-
rants and spas, so close by.

Minutes away are Metro Pointe at South Coast, Metro
Town Square and alternative shopping centers The LAB
and The CAMP. And nearby are scores of casual and
reservations-only dining establishments and more.

South Coast Metro is also home to the Segerstrom
Center for the Arts, a world-class 14-acre, multidisciplinary campus that features Segerstrom
Hall, the Renée and Henry Segerstrom Concert Hall and Tony® Award-winning South Coast
Repertory.

A key driver in the promotion of the area is the South Coast Metro Alliance, a business organ-
ization that unites developers, property owners and key corporate leaders who are focused on
nurturing relationships while responding to issues that impact economic vitality and growth. The
Alliance implements and coordinates programs that focus on business attraction and retention.

South Coast Metro is located conveniently near John Wayne Airport and is accessible via the
San Diego Freeway (405), Costa Mesa Freeway (55) and Santa Ana Freeway (5), as well as
the San Joaquin Hills (73) and Foothill/Eastern (241/261/133) toll roads. For more information,
visit www.southcoastmetro.com.

South Coast Metro Skyline

At South Coast Plaza, you'll find 
everything from shopping to Class A

office space and superb business
services
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n 1973, a group of local businessmen with a vision to provide the very best
in banking services to the community began the process of establishing a
new bank. On August 9, 1974 Chino Valley Bank opened for business.
The vision of our founders was simply to be best bank with the highest
quality customer service.

In 1996, Chino Valley Bank was renamed Citizens Business Bank
to support the expanding geographical presence and our business
banking strategy. Since then, the Bank has opened de novo loca-
tions and assimilated locations through acquisition to create a
network of 43 business financial centers and five commercial
banking centers serving 41 cities throughout our market areas.

This expansion and strong internal growth has enabled the Bank
to produce record results throughout our 36-year history. The vision to be the best bank for busi-
ness and professional clientele has continued to grow and expand, and today, Citizens
Business Bank is a premier relationship bank for businesses and professionals in Orange
County, Inland Empire, Los Angeles County and the Central Valley regions of California.

I
Citizens Business Bank

Our Vision
Citizens Business Bank will strive to become the dominant financial servic-

es company operating throughout the state of California, serving the compre-
hensive financial needs of successful small to medium-sized businesses and
their owners.

Customer Mission
The customer mission of Citizens Business Bank is to deliver
superior financial products and services that provide tangible
and intangible value to the customer, enhance their financial
condition and contribute to their overall success.

Credit Services
Our comprehensive menu of credit services provides our borrowers with everything they

need to finance their business or personal needs. Citizens Business Bank offers a complete
package of credit services that range from working capital lines of credit to asset based lend-

ing, equipment loans, commercial real estate
and term loans. Our Small Business
Administration specialists can tailor a SBA
loan to address the unique needs of our
small business customers and work with
them from application to funding.

Equipment buying or leasing is made easy
with financing through Citizens Financial
Services. Our unique financing strategies
and direct involvement with our customers
allow us to maximize the benefits that are
available to meet our customer’s needs. Our
services can be tailored to assist a broad
range of businesses, from the well-estab-
lished company to the newest business ven-
ture.

We also offer residential mortgages
through our Citizens Home Loans group. We
make home loans easy from start to finish!
With a variety of home loan products, we’ll
help you find the home loan that’s right for
you and deliver on the industry’s strongest
service guarantees.

Treasury Management Services
Citizens Business Bank understands the

unique financial services needs a business
faces on a daily basis. Whether you’re look-
ing to streamline your accounts receivables
or payables, optimize your cash flow, man-
age risk, or improve your access to your
financial data, our Treasury Management
team can help.

Deposit Services
Bank on us for maximum choice and con-

venience in managing your deposits.
Citizens Business Bank provides customers
with the opportunity to make deposits seven
days a week, 24 hours a day with our wide
range of deposit services that will help you
manage your business more efficiently while
increasing your profitability. Protect your
money with the safety of FDIC insurance
using various liquidity and term options.

Customer Service
Our Relationship Managers create and

maintain loyal customer relationships by
meeting and exceeding our customers’
expectations for financial products and serv-
ices, for responsiveness, professionalism,
and personal service and for our commit-
ment to their overall success.

Citizens Business Bank is proud of our
success. Our financial performance is sur-
passed only by our ability to serve our cus-
tomers. Our officers and associates’ ability to
provide this level of service comes from
understanding our customers, and the needs
and requirements of their business.

We look forward to you visiting one of our
eight locations in Orange County. You can
also visit our website at www.cbbank.com to
learn more about Citizens Business Bank.

Banking & Finance
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articipation Agreements are a valuable tool commonly used by
the Lead Bank to lend an amount that would exceed legal lend-
ing limits. Participants buy participation interests to grow their
loan portfolios. The borrower works with his local bank.
Everyone wins, until something goes wrong.

During 2009, our client bank was faced with a loan in default, and a
non-cooperative, non-communicative Lead Bank. Although the devel-
oper wished to sell the remaining single family homes, in a declining
market, for less than the release prices, and admitted he owed the dif-
ference on his guaranty, the Lead Bank did not consent, and had a
receiver appointed. The receiver did not have authority to sell the
completed homes, which sat vacant. The loss just grew larger. Then
the Lead Bank sold the note, for less than one-half of its most recent
appraisal. Why did the Lead Bank do all that? And was the Participant
stuck with a pro-rata share of the loss? Why was the Lead Bank so
irresponsible?

P
When Participation Agreements Go Bad

We learned that the Lead Bank, only three
days after selling a $3.5 million participation
interest to our client, in violation of the “will
not sell” warranty, sold another $1.8 million

Steven L.  Bergh
Steven L. Bergh is a member of

Prenovost Normandin, Bergh & Dawe,
A.P.C. For more information, please visit
our website www.PNBD.com.

participation interest to a third bank. Thereafter, the existence of the
third bank was kept secret. When the loan went into default, the Lead
Bank chose to focus its attention on dozens of other bad loans; and
this loan was pushed to the side, because the Lead Bank owned less
than 45% of the loan. With so little skin in the game, the Lead Bank
simply did not care.

Last December, after a 10-day trial, our client was awarded its loss-
es, $3.5 million, plus attorney fees. The lessons to be learned are
that contract provisions matter. Breach of the “will not sell” warranty
was a key to the successful outcome. In addition, the honesty of the
developer was very important. The developer should have been per-
mitted to finish the job, sell the completed homes, and pay the differ-
ence under his guarantee.

This case demonstrates that it is important to know your participa-
tion agreement partners. Unfortunately in this case, character of the
Lead Bank decision makers was not known, until problems arose.
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he United States of America is known as the “land of
opportunity.” Businesses could be easily forgiven for over-
looking the fact that alongside every trading opportunity,
there are also potential risks.

Clearly the ideal strategy is to avoid the risks altogether.
In reality, what businesses are demanding is a solution that allows
them to trade effectively, capitalize on new opportunities, and
allow for these potential risks to be manageable.

Trade credit insurance was created to achieve this by providing
a framework of protection for a range of situations, where busi-
nesses might be placed at risk through payment default or delays,
along with various other factors, such as political risk. The latter is
particularly relevant when trading internationally. Differing pay-
ment practices, conditions of business, and even cultural influ-
ences can pose a risk to the unwary.

There are usually three commonly asked questions about cred-
it insurance: 1) What is it? 2) How does it work? 3) What are the
benefits? Here is a quick overview for each of these questions:

What is trade credit insurance?
Credit insurance is simply a way to protect your business against the

risk of not getting paid when you are trading on credit payment terms.
Once the goods have been dispatched and your customer has accepted
delivery, they are obliged to pay you by the due date. However, if you do
not get paid due to buyer insolvency or default, then the credit insurance
policy covers you against this potential financial loss.

How does it work?
Once the due date has passed and additional follow-up for payment has proven ineffective dur-

ing a pre-defined period within the policy, you can then make a claim against your policy. In situ-
ations where the reason for default is that your customer has become insolvent, then a claim can
be made immediately.

Every credit insurance policy is created around the specific requirements of an individual busi-
ness and the scope of risks that the company needs to be covered.

T
Seize the Opportunity, but Protect Against the Risk

by Benjamin R. Clumeck, regional manager, Southwest, Atradius Trade Credit Insurance

What are the benefits?
The obvious one is the ability to minimize your company’s

exposure to the risk of financial losses in the event of non-pay-
ment by one or more of your customers. This alone provides
increased business freedom, allowing you to pursue sales oppor-
tunities knowing that your trade is protected.

Also, having credit insurance in place can have a positive influ-
ence when you seek financing, as banks are more comfortable
knowing that your accounts receivable are protected. When used
as collateral, credit insurance can also help you to negotiate more
favorable banking terms.

If your customer defaults, making a claim on the policy will
ensure that your cash flow remains uninterrupted and disruption
to your business is minimized.

Some additional benefits include providing valuable insight on
the financial viability of your customers and prospects from our
database of more than 52 million companies worldwide. This is

especially helpful when trading with your overseas customers.
For companies doing business globally, the diversity, frequency and

scale of the risks can be significant and greatly vary from country to coun-
try. Credit insurance is flexible enough to accommodate the needs of all
types and sizes of business. Further, you can select the risks that you
want covered so that you can trade safely and concentrate on seizing not
only domestic, but especially the exporting sales opportunities. 

Consequently, the explanation given here is purely a general guide to
the process and the common principles that apply to every policy. The Atradius policy is a sophis-
ticated credit management solution. It provides effective credit insurance protection, with under-
writing expertise for every region of the globe and with comprehensive service from dedicated
account teams that support not only the policyholder’s head office but also its subsidiary offices
in other countries.

For more information, please visit www.atradius.us or contact Chris Criblez, regional vice pres-
ident of Atradius Trade Credit Insurance, Inc. at 949.903.6036 or chris.criblez@atradius.com.

Banking & Finance

Credit insurance is flexible enough to accommodate the needs
of businesses of all types and sizes

Atradius
The Atradius Group provides trade credit insurance, surety and collections services world-

wide, and has a presence through 160 offices in 42 countries. Atradius makes more than
22,000 trade credit limit decisions daily. Atradius’ products and services aim to reduce its cus-

tomers’ exposure to their buyers who cannot pay for the products and services they pur-
chase. With total revenues of more than EUR 1.7 billion and a 31% share of the global trade
credit insurance market, its products help protect companies throughout the world from pay-
ment risks associated with selling products and services on credit.
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The hiring of a lawyer is an important decision and should not be based solely upon advertisements. Before you decide, ask us to send you free written information about our qualifications and our
experience. Prior results do not guarantee a similar outcome. Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and Greenberg Traurig, P.A. ©2011 Greenberg Traurig, LLP. Attorneys
at Law. All rights reserved. Contact: John Giovannone in Irvine at 949.732.6500. °These numbers are subject to fluctuation. 11943

3161 Michelson Drive | Suite 1000
Irvine, CA 92612 | 949.732.6500 | www.gtlaw.com

We’re committed to Orange County
– to our clients and the local businesses we work with every day.
Substantive Practices In: Corporate & Securities | Intellectual Property & Technology | Labor & Employment
Litigation | Real Estate | Tax and Estate Planning | White-Collar Criminal Defense

[1800 ATTORNEYS IN 32 LOCATIONS° | SELECTED AS THE 2007 USA LAW FIRM OF THE YEAR, CHAMBERS GLOBAL AWARDS]
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hen many business owners hear the words “SBA loan,” they conjure up negative
images. Government loan. Red tape. Restrictive guidelines. And the worst stigma:
last-ditch lending for businesses that can’t get any other type of loan. All of these
“synonyms” for SBA loans are misconceptions. Small businesses need to understand
SBA loans and the opportunities they present for the stability and growth of their
enterprises.

Let’s start with the basics. The federal government does not issue SBA loans (disaster relief
loans are an exception). The Small Business Administration, a federal agency founded in 1953,
guarantees business loans
issued under its program
guidelines by approved
lenders. Your local business
bank is the source of the loan.
The SBA stands behind you,
the business borrower, to
reduce the risk to the lender and improve your ability to obtain financing.

You may think that obtaining an SBA loan is a drawn-out process full of extra forms and
reviews. When you work with a financial institution that specializes in SBA loans, you will have
the pleasure of working with professionals trained in this type of lending. These SBA teams
know how to move things along. No hidden bureaucracies. No mountains of mysterious paper-
work. When it’s done right, it’s hard to distinguish an SBA loan experience from any other type
of business loan.

As for eligibility for SBA loans, many businesses and lending scenarios qualify. To repeat, it
is not a last-ditch program. However, the SBA’s criteria are subject to change, making it impor-
tant to consult with a knowledgeable lender. A good SBA loan team, as described above, is
versed in the latest guidelines from the federal government. They will be able to pre-qualify you
in a prompt manner.

There are a variety of SBA loan programs that can help you achieve a variety of business
goals. These programs include:

◆ Lines of credit, also known as SBA Express, revolving financing drawn upon as needed for 
business expenses.

◆ Commercial real estate purchases, under the 7a or 504 programs, which can have down 
payments as low as 10% and terms as long as 25 years.

◆ Business acquisitions, which include purchasing another business or buying out an 
existing partnership.

◆ Equipment purchases, with loan-to-value up to 100% and terms up to ten years 
depending on equipment life cycle.

◆ Debt refinancing, with 100% payoff of existing debt if its rates and terms are deemed 
unreasonable (e.g., high interest, short maturity).

◆ Business start-up/franchise purchase, providing working capital and allowing you to cover 
costs such as leasehold improvements, equipment purchases, and franchise fees.

So remember, when you apply for an SBA loan, you won’t be doing business with the gov-
ernment. You’ll be doing business with your local lender. The SBA stays in the background, a
valuable partner to borrower and bank alike. An SBA loan isn’t a handout. It’s a hand up to good
businesses like yours. A trustworthy business bank is ready to extend that hand.

W

SBA Loans—A Hand Up, Not a Handout
Business owners should not let misconceptions stand

between them and the opportunities of loans guaranteed
by the Small Business Administration

by David Malone, CEO & President, Community Bank

David Malone
David brings over 30 years of finance and business experience to

Community Bank. He has held senior management positions at both
national and regional banks as well as for a major CPA Business
Consulting firm. Specializing in strategic and technology-driven ini-
tiatives, he provided high-level consultative services to major clients
across the western United States.

In 1998, David joined Community Bank as executive vice president
and CFO and quickly rose to the Bank’s COO. He directed bank oper-
ations and guided customer relations and sales functions. In 2008 he was appointed CEO
and president.

Today, David oversees Community Bank as a $2.4 billion institution with branches in
three counties. The Bank has remained profitable during the worst downturn in decades
and has consistently received excellent to superior rankings from Bauer Financial, an inde-
pendent rating agency.

Community Bank
Community Bank, headquartered in Pasadena, is a proudly independent, full service com-

mercial bank with $2.5 billion in assets and dedicated to meeting the financial needs of small
and middle market companies. For over sixty-five years, Community Bank has provided the
communities of Southern California with the financial services they need. Our strong finan-
cial position earns your trust, while our commitment to customer service will gain your loy-
alty. We’ve committed ourselves to giving each customer the kind of responsive, personal
attention that really makes a difference. The Bank provides Partnership Banking® services
through a high quality staff of professionals with fourteen local offices to serve you. For more
information, visit the Community Bank Website at www.cbank.com.

Banking & Finance
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ommerceWest Bank is determined to rede-
fine banking for small and mid-sized busi-
nesses in Southern California. With an intel-
ligently organized framework, they provide
flexibility, creating a complete, safe, and

sound banking experience for each client, servicing
owners and catering to their specific business and
individual banking needs. They work to accommo-
date their clients, rather than force their clients to
accommodate them, providing high-quality, low-
stress, and personally tailored banking and financial
services. By employing a strategically selected team of experienced professionals, they care-
fully shepherd the assets with which they are entrusted and, in the process of doing so, max-
imize the financial potential of the accounts, ensure the stability of their institution, and deliver
profitable returns, enhancing shareholder value.

CommerceWest Bank executes its business model of “Bank on the Difference” to differenti-

C
Bank on the Difference

learning to use Microsoft Windows or an iPad.
Contained in NetBanker are tools their clients can uti-
lize to save  time and money. Finance Center, Bill Pay,
E-statements, and other cash management tools are
just a sample of the offerings they provide online.
Remote Deposit Solution (RDS) also known as the
“green machine” saves you from having a courier or
making deposits in person. Their products work
together allowing you to never step foot in another
financial institution again; allowing you to view,
deposit, wire and transfer funds from the convenience

of your office. If you prefer not to go to the bank, they will happily go to you, when and where
you like, during business hours – or before or after, when necessary.

Ivo A. Tjan is chairman and CEO of CommerceWest Bank. To learn more on “Bank on the
Difference” visit www.cwbk.com or call (949) 251-6959.

ate itself from other banks through best of
class online cash management tools, finan-
cial performance, fortress balance sheet
approach, signature services, and ongoing
investments in its franchise. The Bank’s vision
and culture is what separates them from their
peer banks. When you first walk into a
CommerceWest regional office you notice the
difference in attitude, colors, layout and they
even have a concierge to greet clients.

Banking intimidates some people, even
those who are in the business of making
money. CommerceWest Bank considers it a
fundamental aspect of their job to partner
with their clients, to steward their finances, to
educate them so that they can make
informed decisions and be comfortable with
the process. To make banking easier, they
provide NetBanker, a state of the art online
cash management tool. It is as simple as

Banking & Finance

Reserve Your Seats Today!

The Orange County Business Journal’s annual
General Counsel gala dinner is designed to honor

GCs who have made significant contributions 
to the success of their companies and to 

the profession.

Join us in celebrating Orange County’s finest
general counsels by reserving your seats online

at www.ocbj.com/bizevents or by calling
949.833.8373 ext. 223.

Dinner and Awards Program
Tuesday, June 28, 2011

Hyatt Regency Irvine 
Registration: 5:30-6:15 pm
Dinner & Program: 6:30 pm

Tickets and Pricing
Tickets: $150* / Table for 10: $1350*

Price includes parking
Tickets are non-refundable  ✦ 7 days prior to event
Ticket price* includes a 1-year subscription to the

Orange County Business Journal 
(*$27 allocated to the subscription). New subscribers

only. Current subscribers may gift the subscription to a
colleague. Does not include Book of Lists.
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The Community of Business™

www.ocbj.com
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nowledge of the intricacies of the different Small Business Administration’s (“SBA”) pro-
grams and the mechanics of SBA workouts is vitally important for small business own-
ers who are currently preparing to expand or who are in danger of a loan default.
Recently, despite a challenging loan environment, medium-sized US small businesses
(20 to 499 employees) have begun to expand. These businesses added 411,000 jobs

in the second quarter of 2010 after two years of sharp multi-million job contractions. The
Federal Reserve also reports that demand for small business loans has increased as banks
compete for the smaller pool of borrowers. Similarly, although lending standards are relaxing,
the standards remain tighter than that which existed before the recession. Although encourag-
ing, the business climate remains volatile. Business bankruptcies filings have not stabilized as
evidenced by the 60,837 filings in 2009 and the 56,282 filings in 2010.1 Small business owners
seeking a SBA loan to expand business, or those attempting a SBA loan workout would bene-
fit from their knowledge of the dynamics of the SBA loan programs in this challenging market.

The SBA is known generally for its small business loans for starting and expanding busi-
nesses under two programs: the 7(a) and CDC/504 SBA programs. The 7(a) loan program is
directed to borrowers seeking to establish a new business or to acquire, operate, or expand an
existing business. For example, non-exclusive use of SBA (7) loan proceeds include: (1) pur-
chasing land or buildings for new construction, or expansion or conversion of existing facilities;
(2) purchasing equipment and FF&E; (3) financing long and short term working capital, includ-
ing account payable and/or inventory; (4) refinancing existing indebtedness not already struc-
tured with reasonable terms; and (5) purchasing an existing business. SBA 7(a) loan proceeds
cannot be used to refinance existing debt where the prior lender may sustain losses, or to
finance partial changes in ownership not beneficial to the business, or to reimburse funds to
any owner, or to pay delinquent taxes.2

The CDC/504 loan program is directed to borrowers seeking long-term, fixed rate financing.
A “CDC” (Certified Development Company) is typically a private, nonprofit corporation which
works with both the SBA and private lenders to provide financing. A typical CDC project
includes a 50% senior loan from a private lender, secured by senior lien covering 50% of the
project, a 40% junior loan from a CDC backed by a 100% SBA guaranty secured by a junior
lien, and 10% equity contribution from the borrower. CDC504 loan proceeds may be used to
purchase land, existing buildings, and new facilities, and for modernization and renovation of
existing facilities, and acquisition of machinery and equipment. CDC504 loan proceeds cannot
be used for working capital, inventory, consolidating or repaying debtors or refinancing.3 Only
“for profit” businesses with tangible net worth less than $7.5 million and an average net income
less than $2.5 million after taxes are eligible for such loans whose principal amounts vary based
on the purpose of the loan. The borrower’s principal are typically required to provide personal
guaranties.

On February 17, 2011, the SBA initiated a temporary 504 program which allows the refi-
nancing of commercial mortgages without an expansion purpose. This program is directed
specifically to well performing small businesses which may otherwise have difficulty refinancing
due to declining real estate values. The business may refinance 90% of current appraised value
or 100% of principal, whichever is lower.4

It is prudent for business owners to keep apprised of these two SBA financing options while
preparing for the contingency of the inevitable cyclical downturn. SBA programs are intended
to protect lending institutions, while facilitating loans to non-traditional small businesses. Under
the 7(a) program, the SBA guarantees lender repayment of a portion of the loan if the borrow-
er defaults. On the other hand, under the 504/CDC program, the SBA places the private lender
in a senior position with a senior lien on secured assets, after agreeing to guaranty a junior CDC
lienholder. Identifying the type of SBA loan issued or available to a small business owner, dis-
closes the private lender’s potential motivations after a default occurs. For example, the private

K
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lender with a senior lien may be placed in a better position to recover all its loan proceeds by
foreclosing on its assets at the expense of extinguishing junior CDC liens, whereas the CDC
lender will seek repayment from the SBA after foreclosing on all secured collateral and recov-
ering from guarantors. Conversely, the private lender with a simple percentage SBA guaranty is
required to liquidate all assets for the benefit of both the SBA and private lender in order to share
pro-rata in any additional recovery and before negotiating with principal guarantors.5

It should be noted, however, that any guaranty by the SBA under the 7(a) program does not
relieve the small business borrower from liability for the entire loan upon default.  Rather, the
guaranty protects the lender who partially recovers from the SBA after it completes its loan col-
lection obligations from the borrower and guarantor(s) on behalf of the SBA and is compensat-
ed pro-rata for collection costs based on the SBA’s guaranty percentage. Therefore, the small
business owner and principal must be prepared to assume that the lender will seek recovery for
the entire loan balance from the borrower and guarantors (typically the principal of the borrow-
er). In such cases, the private lender may consider multiple options to cure the default includ-
ing forbearance, extensions of maturity dates, repayment plans for past-due amounts, defer-
ment, modification of the Note, reduction of loan balance, assumption of loan by a third party,
subordination to working capital loans, and voluntary sale of collateral.6

In summary, the SBA is important source of small business lending. Therefore, small business
owners and their principals seeking such financing will benefit from an understanding of the
mechanics of the two primary programs for expansion or loan workouts.

1 Brian Headd, US Small Business Quarterly Bulletin Fourth Quarter 2010
2 See http://www.sba.gov/content/use-7a-loan-proceeds
3 See http://www.sba.gov/content/cdc504-loan-program
4 See http://www.sba.gov/content/504-loan-refinancing-program
5 SBA Loan Liquidation, SOP 50-51-3, Chapter 5-6, 15.
6 Id.
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he National Bureau of Economic Research reports that the recession officially ended in
June 2009, and the economy is showing early signs of improvement. Positive GDP
growth has occurred for the last four quarters, and a regional recovery in select
Southland business sectors seems underway. At Pacific Mercantile Bank (PMB) we are
seeing improvement in many of our customers’ businesses. The Bank itself reported a

$1.4 million profit in the first quarter of 2011, and we continue to grow our capital base to serve
the commercial, industrial and professional business banking and residential mortgage lending
needs of our customers throughout Southern California.

High Tech, High Personal Touch
PMB provides a wide range of commercial banking services to commercial and industrial

businesses, business professionals and individual bank clients through a mix of traditional
banking financial centers and comprehensive, sophisticated electronic banking services. The
Bank also operates a residential mortgage lending division with a competitive and professional
lending platform to serve our residential mortgage customers.

PMB is a true Southern California business bank and is the largest commercial community
bank in asset size that is headquartered in Orange County. We built PMB from the ground up
in 1999 with banking professionals that envisioned the growing and changing banking needs of
commercial and industrial businesses throughout the Southland. The Bank was founded on the
principle of “High Tech, High Personal Touch,” and we remain true to that commitment through
the continued refinement of our core banking platform and online banking system and the per-
sonal commitment we make to each of our customers.

Our commercial and industrial business banking services include lines of credit to help com-
panies effectively manage cash flow and capture new growth opportunities. The Bank also pro-
vides equipment financing, permanent working capital lines, letters of credit and business cred-
it cards, and is a Preferred SBA Lender.

Innovative Technology, One-on-One Service
Our cash management services includes an online system that features leading-edge tech-

nology and interface, wire transfers, ACH payments, electronic payroll, EFT tax payments and
more. The Bank even offers custom email alerts that notify business owners when balances fall
below or exceed preset amounts, and the flexibility to adjust those limits online. From basic
business checking and interest bearing checking accounts to high-performance money market
accounts and premium interest personal checking accounts, PMB offers specialized, one-on-
one service to its commercial, industrial and professional business customers, as well as to indi-
viduals.

In our mortgage banking division, a dedicated team of mortgage lending professionals can
provide turnaround times in as little as 21 days. While the availability of mortgage loans has
undergone enormous change as the number of mortgage companies has significantly declined,
PMB has been growing this segment of the Bank since early 2009 and offers a wide range of
conventional and jumbo loans.

PMB also offers a variety of conforming agency loans. We are an approved Title II FHA lender
with programs tailored to borrowers with low to moderate incomes and who require low closing
costs. The Bank also provides VA loans, and its Fannie Mae Homepath program helps buyers
purchase Fannie Mae-owned property with flexible mortgage terms. We offer down payment
assistance programs for first time home buyers and are a participant in the CalSTRS loan pro-
gram. The Bank’s WISH Program, sponsored by the Federal Home Loan Bank, offers a match-
ing grant for first time homebuyers that meet certain guidelines.

Visit Pacific Mercantile Bank
We invite you to visit one of our seven financial centers and discover firsthand what sets PMB

apart from other banks. Our four offices in Orange County, as well as our Los Angeles, San
Diego and Inland Empire offices, all stand ready to serve you. Pacific Mercantile Bank’s online
banking platform can be viewed 24/7 at www.pmbank.com. Try our online demo to experience
our first rate Internet banking capabilities. PMB is always as near as your computer or smart
phone.

For more information, please call Pacific Mercantile Bank at (714) 438-2500.

T
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High Tech, High Personal Touch
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n August 17, 2010, the Financial Accounting Standards Board
(“FASB”) issued exposure draft ASC 840 which is anticipated
to become the replacement to the current lease accounting
standards, known as FAS 13. Under existing FAS 13 stan-
dards, leases are classified as either capital leases or, more

commonly, as operating leases. The basic meaning behind this differen-
tiation is that capital leases impact the balance sheet of an organization
while operating leases do not. The proposal currently under consideration would essentially
eliminate the operating lease treatment and require all leases with a maximum term greater
than one year to be classified as capital leases, resulting in a material impact on tenants’ bal-
ance sheets and income statements.

Though ASC 840 is merely a proposal, the final standards are expected to be issued in the
second quarter of this year. The major change for corporate lessees will be that their lease
obligations will now impact their balance sheets, income statements and EBITDA calcula-
tions.

In addition, there are other important changes specified in ASC 840 which tenants should
not ignore. Most leases separately identify base rent from services a landlord provides. These
services, often classified as “additional rent,” include, among other things, property taxes,
insurance costs and common area maintenance fees. Under the new ASC 840 guidelines,
tenants will be required to capitalize rent payments but will be allowed to exclude those
amounts which represent reimbursements to the landlord for distinct services provided by the
landlord. At first glance this seems simple enough, but FASB has stated in no uncertain terms
that it does not view all additional rent as being distinct service components. Specifically, the
board has concluded that property taxes and insurance are in fact, “not distinct from the
lease,” but are a natural consequence of landlord’s ownership of the building. Accordingly, as
ASC 840 stands today, tenants will have to capitalize all lease payments related to taxes and
insurance.

Moreover, tenants will be required to: (i) adjust said capitalized amounts each year based
on forecasts of future fluctuations in said costs, and, (ii) in the case of leases requiring per-
centage rent, make adjustments for expected changes in yearly revenue.

The implication is those tenants with any income statement sensitivity will need to prepare
for the forthcoming changes. The changes have not been finalized, and revisions to ASC 840
are probable. However, based on the initial exposure draft, real estate professionals are
beginning to take proactive steps to address what may be in store. The following are some
ideas that may prove helpful to tenants wishing to protect themselves.

In order to address the change in which components of additional rent are to be capitalized,
tenants should begin the process of understanding how rent payment mechanisms in their
leases are structured and how base rent and additional rent are bifurcated. Tenants with a
large number of leases will need ample time to research this issue for all of their leases, and

O
Do Not Let ASC 840 Catch You Off Guard: 

Prepare Yourself for the New Lease Accounting Standards
determine the potential income statement impact.

Tenants with modified gross leases utilizing a base year structure will
want to be certain they have thoroughly audited their base year expenses.
The importance of base year expense accuracy will be augmented by the
proposed revisions. In addition to reducing the amount of operating
expenses passed through to tenants, higher base-year expenses will result
in a lower amount of capitalized rent hitting the tenant’s balance sheet.

Tenants should ensure their lease documents include a detailed listing of services the land-
lord will provide in order to exclude as much of their operating expense-related obligations
from capitalization as possible. Landlords are often reluctant to provide a detailed listing of
services for fear of creating an opportunity for dispute over the landlord’s required services.
However, given the potential impact on a tenant’s balance sheet from failing to have servic-
es separately identified in the lease, tenants will want landlords to be more accommodating
going forward. Current leases lacking sufficient detail may need to be amended.

In connection with the preceding consideration, for tenants negotiating new leases, or lease
extensions, greater consideration should be given to drafting robust tenant audit rights. The
ability to discern between distinct and non-distinct service components (taxes and insurance
costs) will be critical in minimizing income sheet impacts.

Proposition 13 protection takes on even greater importance. Under the new lease account-
ing standards, an increase in real property taxes resulting from the sale of the premises will
also have an impact on the tenant’s balance sheet. Prop 13 protection not only ensures that
said cost increases aren’t passed on to tenants, but also nullifies the corresponding impact to
the tenant’s balance sheet.

Tenants ignoring ASC 840’s proposal, or procrastinating the implementation of steps to
address it, do so at the risk of being caught off guard. The proposed changes will move an
estimated trillion dollars onto companies’ financial statements. 
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www.combancal.com

Previously the SBA 504 loan program was only available for limited 
re�nancing options on commercial real estate loans. Now it is 
available for standard real estate re�nance options. If you have a 
conventional business loan that is at least two years old and where 
the current value of the property is approximately 90-100% of the loan 
balance, you may be able to re�nance with an SBA 504 structure. 
This is especially useful if you are facing pending rate adjustments 
in an existing loan or have a balloon payment coming due. 

Call us at your convenience!

Scott Korsvik, SVP, Corporate Banking ......... 714- 431- 7016

Darrell S. Daniel III, VP, Corporate Banking .. 714- 431- 7037

Ron del Toro, EVP, Real Estate....................... 714- 431- 7013

Nancy Pepper, VP, Real Estate ....................... 714- 482- 2203

Costa Mesa Office
695 Town Center Drive, Suite 100

Costa Mesa, CA 92626
714-431-7000

Brea Office
One Pointe Drive, Suite 100

Brea, CA 92821
714-482-2203

Member FDIC

Where business is personal  ™

50% 1st TD Bank loan – up to $6,000,000
 up to 10 years

40% SBA Debenture 4,800,000
 up to 20 years

10% Owner equity or cash down 1,200,000 

FINANCING
with an SBA 504 loan structure to re�nance that commercial real estate loan 
balloon payment coming due or purchase a new owner-user building!

90%90%

Fixed rate financing 
available for 

transactions up to 
$12,000,000.
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n March 24, 2011, Governor Jerry Brown approved Senate Bill 86, which institutes a
second voluntary compliance initiative (VCI 2) for California taxpayers with offshore
financial arrangements or who participated in abusive tax avoidance transactions
(ATATs). The new initiative is “designed to collect taxes previously unpaid but other-
wise due to the state’s General Fund and would result in both new and accelerated

revenues.” VCI 2 is the first California state amnesty program which allows taxpayers involved
in offshore financial accounts to resolve their cases with the FTB. Per the Senate Floor
Analysis, California’s first voluntary compliance initiative (VCI 1) in 2004 generated approxi-
mately $1.3 billion in revenue. The Governor included a tax shelter amnesty program in his
budget proposal and, thus, VCI 2 is designed to fulfill that commitment.

VCI 2 will run from August 1, 2011 to October 31, 2011 and will apply to corporate and indi-
vidual income taxpayers. Those who choose to participate in VCI 2 will avoid most penalties
except the large corporate understatement penalty and the penalty for not complying with
California’s prior voluntary compliance initiative, VCI 1. Participants must file amended income
tax returns and pay all tax attributable to the transactions eligible during the VCI 2 participation
period. No deductions will be permitted for transaction costs associated with the tax avoidance
transactions or the offshore financial arrangements.

Important Provisions of VCI 2
There are many key provisions to VCI 2:

Eligible Transactions. VCI 2 applies to “abusive tax avoidance transactions” and offshore 
financial arrangements.

The legislation defines ATATs as a tax shelter, reportable and listed transactions and a     
“gross misstatement,” as those transactions are defined under federal law. ATATs also 
include any transaction for which the Franchise Tax Board has asserted the none-    
conomic substance penalty (NEST), which is 40% of the tax generated from the trans- 
action. The FTB’s determination of what is an ATAT is much broader than the IRS would 
determine for similar transactions. Moreover, the NEST penalty applies to any trans-
action that the FTB determines lacks economic substance and if the taxpayer does not 
have a valid nontax California business purpose for entering into the transaction. Thus, 
certain estate planning and income tax deferral transactions have been determined to 
be ATATs by the state of California while the IRS does not find them to be reportable, 
listed or lacking in economic substance.

Offshore financial arrangements are also eligible for VCI 2. Under SB 86, an offshore 
financial arrangement is an arrangement that in any manner relies upon banks in 
foreign jurisdictions and other arrangements with other foreign entities.

Compliance Period. Between August 1, 2011 and October 31, 2011, taxpayers must file 
amended returns and report income with respect to ATATs and from the use of offshore 
financial arrangements. VCI 2 forms must be filed with the FTB as well.

Eligible Tax Years. VCI 2 covers tax years beginning before January 1, 2011, which also
includes any tax year which was previously eligible for VCI 1.

Penalties Waived. VCI 2 waives most penalties, with the exception of the large corporate 
understatement penalty and the penalty for failing to participate in the 2005 amnesty 
program (the “post-amnesty penalty”). The penalty for failing to take advantage of the 
FTB’s 2005 amnesty program is imposed at the rate of 50% of the existing unpaid interest 
amount on years for which the taxpayer could have applied for amnesty. Moreover, 
penalties which become final prior to July 31, 2011 cannot be waived or abated under the 
new initiative. Participating taxpayers will be protected from criminal prosecution, except 
where a criminal complaint has already been filed or the taxpayer is already under 
criminal investigation. Thus, taxpayers who participate in VCI 2 have the ability to have the 
following onerous California penalties waived:

The 20-40% accuracy related penalty under Cal. Rev. & Tax Code Sec. 19164.
The 40% NEST penalty under Cal. Rev. & Tax Code Sec. 19774.
The 100% interest-based penalty under Cal. Rev. & Tax Code Sec. 19777.
The 30% penalty for nondisclosed reportable transactions under Cal. Rev. & Tax Code 
Sec. 19164.5.
The $30,000 failure to disclose a listed transaction penalty under Cal. Rev. & Tax Code 
Sec. 19182.

The new initiative also amends the 100% interest-based penalty and changes the ability 
of taxpayers to avoid this penalty if they are contacted by the FTB regarding a potential 

ATAT assessment. Thus, waiver of the interest-based penalty under the new initiative 
should be an attractive incentive to participate in VCI 2.
Appeal Rights. VCI 2 is markedly different from VCI 1 in one major respect. If a taxpayer 
participates in VCI 2, the initiative specifically provides that the taxpayer must waive rights 
to appeal and taxpayers have no option to file a claim for refund after filing an amended 
return in connection with VCI 2. Thus, unlike VCI 1, there is no option for taxpayers to 
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California Offers New Voluntary Compliance Initiative for Abusive Tax Avoidance
Transactions and Offshore Financial Arrangements

by David W. Bunning, G. Michelle Ferreira, Barbara T. Kaplan

participate in VCI 2 and preserve appeal or claim for refund rights.
No Deduction for Transaction Costs. Taxpayers who file amended returns in connection  
with their participation in VCI 2 are not permitted a deduction for transaction costs 
associated with ATATs or offshore financial arrangements.

New Legislation in SB 86
In addition to the new initiative, Senate Bill 86 has important additional legislation which will

affect many California taxpayers who are involved in ATATs and offshore financial arrange-
ments. For example, the statute of limitations period for the FTB to mail a notice of proposed
assessment related to an ATAT is now extended from eight years to 12 years from the due date
of the return or the date the return was filed. This provision applies retroactively for any return
filed on or after January 1, 2000, for any taxable year not already closed as of August 1, 2011.
Additionally, SB 86 amends the NEST penalty to include in its definition any transaction lacking
economic substance within the meaning of the newly codified federal economic substance doc-
trine. If a penalty is assessed by the IRS on an underpayment attributable to a transaction lack-
ing economic substance, as set forth in IRC Sec. 7701(o), then the NEST penalty is assessed
for the portion of the understatement attributable to that transaction.

The NEST penalty cannot be abated in this scenario unless the taxpayer can establish that
the imposition of the federal IRC Sec. 7701(o) penalty was “clearly erroneous.” Thus, SB 86’s
new legislation has significantly increased the penalties which would apply to transactions the
FTB believes are abusive tax avoidance transactions and has given the FTB an added four
years to the statute of limitations to audit these transactions.

Conclusion
The state of California’s push to collect revenue given the state’s budgetary crisis is driving

VCI 2. Penalties in California for participating in ATATs and offshore financial arrangements are
dire and are only getting worse, given newly-enacted legislation in SB 86. Moreover, the FTB’s
ability to send deficiency notices to taxpayers for tax years as far back as 12 years is daunting
and will give substantial power to the FTB to audit more taxpayers suspected to be involved in
ATATs or offshore financial arrangements. This is a potent power because California’s definition
of what constitutes an ATAT is much broader than the federal definitions of abusive tax shelters
and transactions which lack economic substance.

VCI 2 is attractive to both the state of California and some taxpayers; however, it is not for
everyone. Those who have valid transactions being challenged by the FTB as an ATAT should
carefully weigh the chances of succeeding on the merits against the benefits of participating in
VCI 2. For example, participants will receive waiver of most extreme California tax shelter
penalties, but will also waive all rights to appeal their case or to pursue a claim for refund.
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