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he U.S. Supreme Court has continued to pave the road to finding arbitration
agreements enforceable. Over the years, this road has weathered numerous and
frequent attacks by plaintiffs’ attorneys and courts, but has remained relatively clear.
However, the California Supreme Court, not content with arbitration’s rise to the
forefront of dispute resolution, appears resolved to kick up dust storms in

enforceability’s path. In Oct. 2013, it issued a decision in Sonic-Calabasas v. Moreno
(Sonic) that went to great lengths to recognize vaguely defined reasons for trial courts to
allow employees to escape enforcement of their agreement to arbitrate employment
disputes. In this article, we will help decipher the meaning of Sonic and propose strategies
for companies to consider when drafting their employment arbitration agreements in order
to safely navigate the road to enforcement. 

First, some background: In 2011, the U.S. Supreme Court issued a seminal arbitration
decision in AT&T Mobility LLC v. Concepcion (Concepcion). On appeal was the California
Supreme Court’s rule that class action waivers in consumer arbitration agreements were
categorically unconscionable and unenforceable. The U.S. Supreme Court held that the
general purpose of arbitration is to promote efficient, streamlined procedures for resolving
disputes and that a class action would run contrary to that purpose. As a result, the U.S.
Supreme Court reversed the California Supreme Court and struck down its
unconscionability rules with respect to class action waivers in consumer arbitration
agreements.

Prior to Concepcion, the California Supreme Court had issued a similar decision in what
is now called Sonic I. In that case, the California Supreme Court held as a categorical rule
that it is against California public policy and unconscionable for an employer to require an
employee to waive the right to bring wage claims in an administrative hearing with the
California Labor Commissioner (a so-called “Berman hearing”). Since this original decision
preceded Concepcion, Sonic I was appealed to the U.S. Supreme Court. The U.S.
Supreme Court sent Sonic I back to the California Supreme Court with instructions to
reconsider its decision in light of Concepcion. In other words, the U.S. Supreme Court was
telling the California Supreme Court to correct its mistaken view on arbitration and come in
line with current federal law.

Following Concepcion, the California Supreme Court had no choice but to reverse its
prior decision in Sonic I, and it did just that. In Oct. 2013, in a decision that is referred to as
Sonic II, the California Supreme Court begrudgingly reversed itself, holding that its decision
in Sonic I was inconsistent with Concepcion. But it did not stop there.

Instead, the California Supreme Court served up long, discursive and ultimately
inconclusive alternative reasons why courts could reject arbitration agreements based on
their “unconscionability.” It raised the question of whether a finding of unconscionability can
still be made based on an employee’s waiver of the “protections” of the Berman hearing.
However, as with its prior arbitration jurisprudence, the California Supreme Court failed to
articulate a clear standard for when this may constitute unconscionability, but rather raised
it as a “factor” that a trial court can consider in determining the validity of an arbitration
agreement under a “totality of the circumstances” test. The court simply stated that a
Berman hearing waiver is permissible only if the legal process available to the employee is
“accessible, affordable, low-cost, speedy and effective.” Sonic II thus provides little
guidance as to how much weight a trial court should give to the Berman hearing waiver in
applying an unconscionability analysis. Indeed, this prompted the dissent to denounce the
majority’s unconscionability holding as “hopelessly vague, uncertain, and subjective…
unworkable, and inconsistent with California law” and inconsistent with controlling federal
law.

A fair interpretation of this section of Sonic II is that the California Supreme Court is
encouraging lower courts to find reasons — however subjective and ill defined — to reject
arbitration agreements by subjecting them to extremely strict scrutiny. Since established law
is clear that arbitration agreements must be evaluated on exactly the same basis as any
other contract, the California Supreme Court’s clear suggestion to apply a higher standard
is bound to bring California courts back into conflict with the U.S. Supreme Court on this
important policy difference.

It seems certain that lower appellate courts will be called upon to interpret the meaning
and scope of Sonic II in the next few years. However, there is a strong argument that Sonic
II is limited to the circumstances at issue — i.e. where an arbitration agreement blocks an
employee from pursuing a Berman hearing. Unlike the plaintiff in Sonic II, employees
frequently elect to skip the administrative Berman hearing altogether and initiate their wage
claims in court, whether individually or collectively. In those instances, employers can argue
that the employee has already foregone the “protections” and “benefits” of a Berman
hearing — i.e. the employee waived it by his or her own choice. Therefore, the lack of those
features in arbitration is irrelevant and Sonic II does not apply. More simply, why should an
employee be permitted to object to losing the benefits of a Berman hearing that the
employee did not even attempt to utilize in the first place?

Regardless of how the intricacies of Sonic II are ultimately determined, this is an excellent
occasion to revisit your company’s arbitration agreement. Notwithstanding the California
Supreme Court’s attempts to kick up a dust storm, arbitration is still a recommended
mechanism for most companies to resolve disputes with their employees. Now more than
ever, it is important that employment arbitration agreements be carefully drafted with the
pronouncements of Sonic II in mind.

The California Supreme Court recognized that there “are potentially many ways to
structure arbitration, without replicating the Berman protections, so that it facilitates
accessible, affordable resolution of wage disputes.” Without further elaboration, however,

T
The California Supreme Court Kicks Up Dust Storm on the Road 

to Enforcing Employment Arbitration Agreements
by Erin Leach and Kevin Jackson, Attorneys, Snell & Wilmer

the California Supreme Court has left everyone wondering what will actually satisfy this
ambiguous standard. Unfortunately, there is no clear answer. Most arbitration agreements
do not contain an express waiver of a Berman hearing, and following Sonic II, it may be
desirable to keep drafting agreements that way for several reasons.

First, even without an express waiver, employers can usually argue that an arbitration
agreement would operate to prohibit an employee from having a Berman hearing. Most
importantly, it leaves employers with flexibility to argue that the arbitration agreement
waives, or does not waive, the right to a Berman hearing. One way to avoid objections to
arbitration agreements caused by Sonic II is to simply allow employees to have a Berman
hearing. The average claim in a Berman hearing for overtime and minimum wage violations
is less than $10,000, and it will frequently be cheaper for the employer to have the claim
resolved through the Berman hearing rather than in arbitration, which includes all of the
costs, such as the arbitrator’s fee, that must be borne by the employer. If an employee
subject to an arbitration agreement files a wage complaint with the administrative agency,
the employer could simply refrain from seeking to compel arbitration. Of course, as noted
above, if the employee opts for immediate litigation instead of an administrative process,
the employer could move to compel arbitration and argue that Sonic II does not apply
because the employee chose not to pursue a Berman hearing.

To the extent that your company desires to have individual wage claims addressed in
arbitration, most arbitration service providers provide expedited or streamlined procedures
for low-dollar claims. Following Sonic II, we will likely see courts analyze these procedures
to evaluate whether they facilitate “accessible, affordable resolution of wage disputes.”
Sonic II clearly recognized that arbitration could be structured in a manner that affords
employees a speedy determination of their wage claims, and arbitration providers such as
JAMS and AAA are already instituting procedures that may withstand the scrutiny of Sonic
II. As a reminder, if a specific set of arbitration procedures is incorporated into the
agreement, a copy of them should be provided to employees.

Employers should also avoid overreaching in their agreements in ways that unfairly
disadvantage the employee. Some practical tips include: 

u Ensure the arbitration agreement is a separate, stand-alone document signed by the 
employee.

u Make the arbitration agreement mutual – it should not be one-sided or unfair. 
u Do not impose additional costs on employees or limit an employee’s claims or 

remedies.
u State that the mutual agreement to arbitrate may not be unilaterally modified by the 

employer (unlike handbooks, which are unilaterally modified).
We will continue to see an abundance of collateral litigation regarding the enforceability of

arbitration agreements. Employees will push the state courts to continue restricting
arbitration agreements based on alleged unconscionability, and companies will argue that
the U.S. Supreme Court’s policy of enforcing arbitration agreements according to their
terms should be followed. Your business can give itself a leg up in this battle by carefully
crafting its arbitration agreement with the assistance of experienced counsel that
understands how to navigate down this dusty road to enforcement.

Kevin Jackson
Kevin Jackson is an attorney in the Orange County office of

Snell & Wilmer. His practice is concentrated in employment
litigation and counseling. His litigation experience has involved a
wide range of employment-related disputes, in both state and
federal court, including defending against individual claims for
harassment, discrimination and retaliation, defending wage-and-
hour class actions and representative actions under the
California Private Attorneys General Act, and enforcing
arbitration agreements. He advises clients on a myriad of issues
facing employers, drafts employment agreements and policies,
and provides ongoing counseling to assist clients in
understanding and complying with the complex web of employment regulations at the
local, state and national level. Jackson can be reached at 714.427.7404 or
kjackson@swlaw.com. 

Erin Leach
Erin Leach is an attorney in the Orange County office of Snell

& Wilmer. Her practice is concentrated in employment litigation
and counseling. She provides clients with ongoing counseling on
a wide range of personnel matters including hiring and
termination decisions, employment agreements, policy drafting,
wage and hour issues and employee medical leave. She
represents employers in state and federal courts and arbitration,
as well as before administrative agencies, in disputes regarding
wrongful termination, discrimination, sexual harassment, unfair
competition, trade secrets, reasonable accommodation of
disabilities, retaliation, wage and hour (individual and class actions) and other types of
employment matters. Leach can be reached at 714.427.7008 or eleach@swlaw.com.
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host of new California employment laws take effect in the new year, including a
new law amending the definition of sexual harassment. Effective Jan. 1, 2014, an
employee is no longer required to prove that sexually harassing conduct was
motivated by “sexual desire.” The new law is memorialized in SB 292, which
amends California’s Fair Employment and Housing Act (“FEHA”). As discussed

below, this expansion of what constitutes unlawful harassment is a further reason that
employers must vigorously enforce strong anti-harassment policies.

Background on Sexual Harassment Claims
The FEHA prohibits harassment and discrimination in employment on a number of

grounds, including prohibiting sexual harassment, gender harassment, and harassment
based on pregnancy, childbirth or related medical conditions.

There are two general theories of sexual harassment in the workplace: (1) quid pro quo
(i.e., offering employment benefits in exchange for sexual favors) and (2) a hostile work
environment (i.e., pervasive harassment creating an abusive work environment). For years
in California, a hostile work environment could be demonstrated in these three ways: (1)
sexual intent or desire; (2) general hostility toward a particular sex; or (3) a demonstrated
difference in how members of both sexes were treated. In June 2011, the California Court
of Appeal caused a stir by departing from this rule in its decision in Kelley v. Conco
Companies, 196 Cal. App. 4th 191 (2011). The Kelley decision motivated the change in law
brought by SB 292.

The Kelley Decision
In Kelley, a male employee alleged he was sexually harassed by his male supervisor.

The supervisor bombarded the employee with graphic, vulgar and sexually explicit
language, including gay innuendo, profanity and suggesting – in harsher language – that
he sought to sodomize the employee. Even though the court found that the “literal
statements expressed sexual interest and solicited sexual activity,” the court found there
was “no ‘credible evidence that the harasser was homosexual,’” or that he was “motivated
by a sexual desire.” While the court acknowledged that the harasser’s statements were
“crude, offensive and demeaning,” and intended as such, there was no evidence of actual
sexual desire and, therefore, no sexual harassment. 
Kelley has since been interpreted as holding that same-sex sexual harassment can be

proven only by demonstrating sexual desire or intent. 

Overturning Kelley: SB 292
SB 292, signed into law by Governor Jerry Brown on Aug. 12, 2013, was enacted to

overturn Kelley. According to the legislative history behind the bill, Kelley created confusion
regarding a plaintiff’s evidentiary requirement for a sexual harassment claim based on a
hostile work environment. The legislative commentary in support of SB 292 found that Kelley
was incorrect in its conclusion that proving sexual desire is a requirement to prevail on a
sexual harassment claim. Rather, as SB 292 provides, a plaintiff need not prove an alleged
harasser’s sexual intent or desire in order to prove sexual harassment. While a plaintiff may
prove sexual intent or desire, a plaintiff is not required to. According to the bill’s author, Senate
Majority Leader Ellen M. Corbett (D-East Bay), SB 292 “protects all individuals whenever they
are sexually harassed in the workplace, regardless of motivation.”

Consequences of SB 292
While SB 292 does not create a new theory of employer liability under the FEHA, it does

No Sexual Desire Required: 
New Law Amends the Definition of Sexual Harassment

by Edson McClellan, Partner, and Yusuf Zakir, Associate, Rutan & Tucker LLP

A change the requirement, set forth by Kelley, that an employee is required to prove sexual
intent or desire in order to prevail on a claim for sexual harassment. In other words, an
employee no longer has to prove that the inappropriate conduct or language was motivated
by the harasser’s desire to have sexual relations with the employee; therefore, it makes it
easier for an employee to prevail.

Employers should take steps to ensure compliance with SB 292. Employers should
update their sexual harassment training to educate employees, especially regarding
conversations between people of the same sex. Based on SB 292, “locker room” type
conversation that leads to the use of profane or vulgar language could constitute sexual
harassment. Employer policies should also be updated to reflect the change in law.
Specifically, policies should be revised to state that harassment need not be motivated by a
sexual desire, and that the use of profane or vulgar language alone, even between
members of the same sex, may be sexual harassment.

Conclusion
SB 292 is yet another example of the widening breadth of what is considered to be

unlawful harassment. The trend in the law continues to expand potential liability for
employers. In order to avoid potentially costly litigation and liability, employers should
ensure that they are complying with the law in their conduct, in how they train their
employees, and in their policies.

About Rutan & Tucker LLP
Rutan & Tucker has enjoyed a leading role in shaping Orange County and

California businesses and communities, today standing as the largest full-service
business law firm based in Orange County. With approximately 151 attorneys,
Rutan & Tucker is well-positioned to meet the legal needs of a broad range of
clients doing business in California and beyond.

Rutan & Tucker represents a broad spectrum of clients, from major multinational

corporations and financial institutions to family-owned businesses and private
individuals; from high-technology and industrial enterprises to agricultural firms;
from real estate developers to governmental agencies, educational institutions and
charities. The firm’s practice extends throughout the United States and includes
both the representation of foreign companies doing business in the United States
and domestic companies engaged in activities abroad.

Edson McClellan
Edson McClellan is a partner in the firm’s Employment and

Labor Section. His practice focuses on complex civil litigation
matters. He has significant experience in litigation involving
theft of company trade secrets, employee raiding,
noncompetition agreements, breach of fiduciary duty, and
contract disputes. McClellan’s practice also involves all areas
of employment law, including counseling and litigation. He
regularly counsels employers on a variety of topics including
terminations, wage-and-hour issues, employment agreements,
leaves of absence, and accommodating disabilities. He can be
reached at 714.641.3411 or emcclellan@rutan.com.

Yusuf Zakir
Yusuf Zakir is an associate in the firm’s Employment and

Labor section where he handles a wide variety of employment-
related litigation including wage and hour class actions;
employment discrimination, harassment and retaliation claims;
wrongful discharge litigation and dispute resolution; and
workplace investigations. Zakir also provides counseling to
businesses regarding all aspects of the employer-employee
relationship, including compliance with state and federal laws;
workplace policies; employment agreements; and
accommodation issues. He can be reached at 714.338.1804
or yzakir@rutan.com.
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n October 31, 2013, the Internal Revenue Service
announced cost-of-living adjustments for tax year 2014.
Some plan limits will remain unchanged because the
increase in the Consumer Price Index did not meet the
statutory thresholds for their adjustment, while other limits
will rise in 2014. Here are some of the key adjustments:

u The 401(k), 403(b) and profit sharing plan elective deferrals in 
2014 will remain at $17,500; the catch-up contribution limit will 
stay at $5,500.

u The annual defined contribution limit from all sources will rise to 
$52,000 from $51,000.

u The amount of employee compensation that can be considered 
in calculating contributions to defined contribution plans will increase to $260,000 from 
$255,000.

u The limit used in the definition of a highly compensated employee for the purpose of 
401(k) non-discrimination testing remains unchanged at $115,000.

Now you know the 2014 numbers! This leaves you with four critical questions to measure
the success of your retirement plan?

1) For the plan sponsor, what are the true costs of the plan to the sponsor and to the 
participants? Unfortunately, it is not always easy or obvious to identify the cost 
components or amounts.

2) Are participants saving enough and how can we educate/encourage them to save 
more?

3) How do participants invest their balances in the plan?
4) Are owners and management able to realize the many and full advantages of the 

plan?

IRS Issues 401 (k) and Pension Plan Limits
by Doug Jones and Bryan Murphy, Creative Retirement Solutions LLC

O Answering these questions is an important aspect of managing your
retirement plan, however, often these questions are unaddressed as
management simply chooses to continue the course into the next year.
Instead, talk with your benefits consultant to truly understand the
answers to these and any other questions that are relevant for your plan.

As we enter 2014, it is time to start answering those and related
questions:

u Does our company have the best retirement plan? In other words, 
does it meet the current goals and objectives of the company and 
owners? Is it well-suited for your labor force, in order to maintain 
and attract high quality employees?

u Do participants know how to take advantage of the plan and 
valuable planning resources? Most financial platforms have many internet-based tools 
to assist participants in their planning — but do your employees know how to access 
and take advantage of them or how to use the internet to their advantage? Do you, as 
a sponsor, know how many of your participants are using those resources?

u Do your employees feel the plan is helping them to prepare for retirement and to feel 
successful?

u Is your plan up-to-date with the latest trends in the industry, such as Roth contributions 
and automatic enrollment?

At Creative Retirement Solutions LLC, we know that the answer to these questions will
determine the success of the retirement plan to both the company management and the
employee participants. We can help you find the answers, and be your retirement plan
partners in 2014 and forward! If you would like to discuss your company’s retirement plan
with a group who has your best interest at heart, please contact our Managing Director
Doug Jones at 714.573.1900 or visit our website at www.crsplans.com.

.B. 770, signed by the governor earlier this year, includes an expansion of the state’s
“paid family leave” benefit. While the new law does not become effective until July 1,
2014, already media outlets have reported that employees will have expanded rights
to paid time off from work next year. This is only partially correct and it continues to
spread the confusion over what “paid family leave” really means.

Beginning in 2004, California employees who took time off work to care for an ill
parent, child, spouse or domestic
partner, or to bond with a newborn or
newly adopted child, could receive up
to six weeks of pay through the state’s
Employment Development
Department. The rate of pay is the
same as if the employee receives
disability benefits, and the benefit is
paid by the EDD out of the disability insurance fund to which employees contribute via payroll
deduction. S.B. 770 extends paid leave to cover care for ill grandparents, grandchildren,
siblings and parents-in-law.

The paid family leave law does not provide employees with the right to take job-protected
leave, however. It only provides pay if the employee is otherwise able to take time off work.
Family leave where reinstatement is guaranteed under the Family and Medical Leave Act or
the California Family Rights Act is not available to all employees. Those laws only cover
employers with 50 or more employees, and the employee must have been employed for at
least a year and for at least 1,250 hours prior to the leave, and must work at a location where
at least 50 employees are employed in a 75 mile radius. Employees may only take up to 12
weeks of protected leave per year. Care for grandparents, grandchildren, siblings and in-laws
is not covered by FMLA/CFRA in any event.

Time off to care for an ill relative need not be provided as a “reasonable accommodation”
under the disability discrimination laws. Therefore, if employees do not qualify under
FMLA/CFRA, they have no right to job-protected leave regardless of the “paid family leave”
law unless their employer has policies providing for additional leave
beyond what FMLA/CFRA requires. Employers therefore should
examine their leave policies before this new law takes effect to ensure
that the policies are clear as to when employees will be entitled to job-
protected leave regardless of their ability to obtain pay for such leave.

More Confusion Likely Over 
“Paid Family Leave”

by James J. McDonald, Jr., Managing Partner, Fisher & Phillips LLP

S

Bryan MurphyDoug Jones

James J. McDonald, Jr.
James J. McDonald, Jr. is managing partner of the Irvine office

of the national labor and employment law firm Fisher & Phillips
LLP. He may be reached at jmcdonald@laborlawyers.com.
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his year, the United States Supreme Court issued two important decisions on same-sex
marriage rights. In the first case, United States v. Windsor, the Supreme Court struck
down a key provision of the Defense of Marriage Act (DOMA) that defined marriage as
only between a man and a woman. The Court found that defining marriage to exclude
same-sex unions is unconstitutional and violates the equal protections afforded by the
Fifth Amendment of the Constitution.

In the second case, Hollingsworth v. Perry, the Supreme Court upheld a federal court’s
decision that Proposition 8 is unconstitutional and cannot be enforced. Proposition 8 amended
the state’s Family Code to state “only marriage between a man and a woman is valid or
recognized in California.”

While the Court did not
address the practical effects of
its decisions, the IRS and the
U.S. Department of Labor
(“DOL”) have issued some limited guidance on the issue. On Aug. 29, 2013, the IRS and the
U.S. Department of the Treasury opined as to the circumstances under which a legally married
same-sex couple must be recognized as a married couple for federal tax purposes. In IRS
Revenue Ruling 2013-17, they adopted a “state of celebration” rule rather than a “state of
residence” rule. If the marriage was legal where it was performed, it would be recognized even
if same-sex couple lives in a jurisdiction that does not recognize same-sex marriage. This rule
does not apply to a civil union or registered domestic partnership.

The IRS and the Treasury Department position will require employers in all states - not just
the 16 states (and the District of Columbia) that currently permit same-sex marriage - to
provide to same-sex couples spousal benefits under the employer’s various benefit programs,
particularly those programs where preferential spousal treatment is required by federal law
(e.g., spousal protection under qualified retirement plans, special enrollment and COBRA
rights under health and welfare plans, etc.). Additionally, employers will no longer be obligated
to withhold payroll taxes on health benefits for legally married same-sex spouses.

On Sept. 23, 2013, the IRS issued Notice 2013-61, providing special administrative
procedures for employers to correct overpayments and obtain refunds of employment taxes for
2013 and prior years with respect to certain same-sex spouse benefits, including
overpayments that result from a taxpayer’s retroactive application of the holdings of Revenue
Ruling 2013-17.

Following the IRS’ announcement of its “state of celebration” rule, the DOL issued Technical
Release 2013-04 on September 18, 2013 and followed the IRS’ approach. The release
provides that, for the rules and regulations where the DOL has authority (e.g., Title I of ERISA,
and certain provisions of the Internal Revenue Code, COBRA, and HIPAA, among others), the
term “spouse” will refer to any individuals who are lawfully married under any state law and the
term “marriage” will include a same-sex marriage that is legally recognized as a marriage
under any state law. The DOL reasoned that the state of celebration rule provides a uniform
rule of recognition that can be applied with certainty by employers, plan administrators,
participants and beneficiaries.

Practical Implications of Recent DOMA Decisions
by Gabrielle Wirth, Partner, and Judy Sha, Associate, Dorsey & Whitney

T Pending Receipt of Further Guidance, at a Minimum, Employers Need To
u Review the enrollment process so that same-sex spouses are properly identified and 

accorded the proper tax treatment. 
u Update the definition of spouse in health and retirement, flexible benefit plan and life 

insurance plans to comply with these decisions.
u Permit employees to take family and medical leave to care for an ill same-sex spouse.
u Treat employees’ same-sex and opposite-sex spouses equally for purposes of the 

benefits extended to spouses.
u Update death benefit provisions of 401(k) plans, obtain same-sex spouse’s consent to 

beneficiary designations.
u Provide COBRA continuation coverage to same-sex spouses.
u Prepare to handle employees’ requests for claiming refunds or making adjustments of 

overpayments of employment taxes that have been paid with respect to same-sex spouse 
benefits for 2013 and prior years.

Disclaimer: Treasury Department Circular 230
Any U.S. federal tax advice contained in article is not intended or written to be used, and

cannot be used, by any person for the purpose of avoiding any penalties that may be imposed
by the IRS.

Gabrielle Wirth
Gabrielle Wirth is a partner and head of the Labor & Employment

Group for Dorsey & Whitney’s Southern California office. Wirth
focuses on complex employment litigation and class actions,
including claims of sexual harassment, race, age, sex and disability
discrimination, wrongful discharge, wage and hour violations, unfair
competition, WARN Act, misappropriation of trade secrets, alter ego
and invasion of privacy. She can be reached at 714.800.1455 or
wirth.gabrielle@dorsey.com.

Judy Sha
Judy Sha is an associate in Dorsey’s Labor & Employment practice group. She

represents and counsels employers in a wide range of employment matters. In the
area of litigation, Sha has represented employers before state and federal courts in
matters involving allegations of gender, race, age, disability, and national origin
discrimination, sexual harassment, defamation, fraud, wage and hour matters, and
unfair business practices. She can be reached at 714.800.1471 or
sha.judy@dorsey.com.
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ocial networking: the very name suggests conversations on common interests
and fun had by all, but this name can also invoke anxiety. Social networking is
an imperfect, unpredictable mirror of the real world. People online don’t always
act how you expect them to, and one style of interaction will not fit all. The
tactics you use to connect with your friends surely won’t fly with your business
associates. So how do you successfully translate online social networking to

the business world?
To start, set clear objectives for building an online professional network. Is your

purpose to advance industry knowledge, stay in touch with former coworkers, research
specific topics, or look for a new career opportunity? Defining your purpose will help
you select a target audience and will help you follow guidelines for appropriate posts.
Now about what’s appropriate…

You are networking to make business connections, not to get a date or find a best
friend. Getting too personal or assuming an instant BFF connection can kill a potential
business connection fast, and it’s easy to act bolder when the face-to-face interaction
is not there. Always maintain professional tone and content. Trading gossip or personal
information like your semi-lucid experience at a recent concert is not appropriate
business conversation. Save all that interesting social information for your friends and
family, because a potential boss may not find it so intriguing. Keep business with
business and personal with personal.

Although personal and business networking should be kept separate, some basic
etiquette applies to both. Unless you have a close personal relationship with a boss,

Let’s Link In – Who Are You Again?
by Kathi Guiney SPHR, GPHR, President YES!HRSolution

S coworker or client, stay away from their personal Facebook pages. It’s less awkward if
business connections don’t have to ignore your request or accept it out of guilt or
obligation. And if you’re that person who won’t take “I do not want to connect” as an
answer (even on professional networking sites), or who sends multiple requests
through many networking sites, slow down. It could be the recipient is “just not that into
you,” and it’s time to move on. If you are the recipient of multiple requests, you may
come to find that person only wants to connect so they can sell you something or be
hired by your company. Good for them — a bit misleading for you.

Accurately representing yourself in social networking forum can translates well to
professional networking. It’s great to mention your profession, role and company
name, but remember this is networking and not a direct sales meeting. Be honest and
do not oversell, and never push products or services. If you have a common
connection, mention it, or if you’re seeking new employment, why not be honest?
Professional truths tend to surface soon enough.

It is important to be aware of your profile picture, as it is often a potential business
connection’s first impression of you. Your profile picture should be professional and
clear. That duck-lipped selfie you took with your smart phone is unlikely to meet the
right standard, and does not offer a compelling qualification for business connections.

Social and business networking can be productive and fun, but they are as different
as east and west. By keeping a handle on what’s appropriate for each, you can avoid
becoming a cyber pest and can work on growing a successful professional network to
take you where you want to go.

mployers with operations in California should ensure their policies and practices
are in compliance with the state’s new workplace laws for 2014, some of which are
discussed below.

Compensation
In light of AB 10, California employers should review the compensation of hourly

and salary employees. Beginning July 1, 2014, the state’s hourly minimum wage rate will
increase by $1.00, to $9.00 an hour. Another increase of $1 an hour will take effect Jan. 1,
2016. Similarly, in July 2014, the
minimum salary test for the executive,
administrative and professional overtime
exemptions will increase from $33,280 to
$37,440 annually. Employers may need to
review the salaries of certain exempt
employees to ensure compliance with the
minimum salary basis test under these exemptions. In January 2016,
the minimum salary test will increase to $41,600 annually for those
exemptions. Employers with collective bargaining agreements with
different overtime premiums than the Wage Orders should verify
union employees are earning at least 30 percent more than the state
minimum wage.

Employers with employees who work outside should be aware of
SB 435. The new law provides for a one hour of pay penalty for
missed “recovery periods” under California law. For example, when
the outdoor temperature exceeds 85 degrees Fahrenheit, California
OSHA mandates a recovery period of not less than five minutes for
employees who work outside to take a break. In 2014, the new law
will likely result in more litigation.

Litigation in the Workplace
An employer’s policy may need to be changed to reflect that military and veteran status

are now protected categories through an amendment to the California Fair Employment
and Housing Act (“FEHA”). Another revision to the FEHA makes clear that employees who
assert claims of sexual harassment need not show the harassment is motivated by sexual
desire.

The California Labor Code is also amended to limit employers’ ability to recover
attorney’s fees and costs in actions for nonpayment of wages. Under the amendment,
employers can recover their defense costs only if they prove that an employee brought the
action in “bad faith.”

Protected Time Off
Another possible development which could affect employee handbooks are recent

changes to certain leave provisions in California relating to volunteer firefighters, reserve
peace officers, and emergency rescue personnel and a second law dealing with victims of
domestic violence, sexual assault or stalking.

For a more detailed discussion about these and other California legal developments,
please visit www.jacksonlewis.com/events to register for our California Workplace Law
Update program on Dec. 10 in Anaheim or contact the author, Jonathan A. Siegel for
additional material. Siegel is a shareholder at Jackson Lewis P.C. and can be reached at
SiegelJ@jacksonlewis.com or 949.885.1362. Founded in 1958, Jackson Lewis is dedicated
to representing management exclusively in workplace law with 765 attorneys practicing in
54 locations nationwide. www.jacksonlewis.com.

Is Your Organization Prepared for the Changes to
California Employment Law in 2014?

by Jonathan A. Siegel, Shareholder, Jackson Lewis P.C.

E

Jonathan A. Siegel

Kathi Guiney
YES! Your Human Resources Solution: Kathi Guiney SPHR, GPHR

leverages HR expertise to create customized and practical HR solutions
that drive results for small to mid-sized companies. For more
information contact Kathi at 949.212.8788 or Kathi@yeshrsolution.com
– visit us at www.yeshrsolution.com or follow us on Twitter at www.twit
ter.com/kathiyeshr and Facebook at www.facebook.com/yeshrsolution.
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he California Legislature, with a super majority of Democrats and Governor Jerry Brown,
have enacted 17 new laws that impose additional burdens on employers and continue
the trend of expanding employee rights that has existed for several years. Most take
effect on Jan. 1, 2014. An example is Senate Bill 496, which significantly expands
whistleblower retaliation protections.i

Current Labor Code section 1102.5(a), (b) prohibits actions to prevent employees from
reporting violations of law to a government agency, and prohibits retaliation against employees
who have made such external reports. In addition, case law holds that an employee whose
duties include disclosure of legal compliance
information is not a “whistleblower.”

SB 496 expands the protections of Labor Code
section 1102.5(a), (b) to internal “whistleblowers.”
It also legislatively overturns case law exempting
employees who have legal compliance duties.

SB 496 prohibits an employer from adopting any
rule, regulation or policy preventing an employee from disclosing reasonably believed violations
of law or regulations to a person with authority over the employee or to another employee who
has authority to investigate, discover or correct the violation or noncompliance, regardless of
whether disclosing the information is part of the employee’s job duties.

SB 496 also prevents retaliation against an employee because the employer believes that the
employee disclosed or may disclose information, to a government or law enforcement agency,
or to a person with authority over the employee or another employee who has the authority to
investigate, discover, or correct the violation or noncompliance, if the employee has reasonable
cause to believe that the information discloses a violation of law or regulations, regardless of
whether disclosing the information is part of the employee’s job duties.

In addition, SB 496 makes it illegal to take specified actions designed to prevent an employee
from providing information to, or testifying before, any public body conducting an investigation,
hearing, or inquiry where the employee reasonably believes the information or testimony
discloses a violation of law or a regulation, and prohibits retaliation against an employee who
provides such information or testimony.

While these changes may seem innocuous, they likely will lead to many more lawsuits against
employers.

What Should Employers Do?
Employers should immediately review their policies, procedures and practices to ensure that

internal compliant procedures are effective, and that retaliation is strictly prohibited. If you have any
questions concerning SB 496 or any of the other new employment laws, you may contact the
authors.

Employers Beware: 17 New California Laws 
Will Affect Employers with Operations in the State

by Stephen L. Berry, Partner, and Lisa M. Fike, Associate, Paul Hastings LLP

T i The 16 other new laws are: (1) Assembly Bill 263, which prohibits retaliation against suspected
undocumented workers; (2) Senate Bill 666, which eliminates the requirement to exhaust administrative
remedies and prohibits retaliatory reporting of suspected illegal status; (3) Senate Bill 400, which expands
employment protections for domestic violence, sex assault and stalking victims, and imposes new
reasonable workplace safety measure accommodation obligations; (4) Senate Bill 288, which expands
crime victim leave time-off; (5) Assembly Bill 633, which protects employees who aid injured persons; (6)
Assembly Bill 556, which adds discrimination based on military or veteran status as a protected category
under California law; (7) Senate Bill 292, which provides that sexually harassing conduct need not be
motivated by sexual desire; (8) Assembly Bill 10, which raises California’s minimum wage to $9.00 per
hour starting on July 1, 2014, and to $10.00 per hour starting on January 1, 2016; (9) Assembly Bill 241,
which creates the domestic worker bill of rights; (10) Senate Bill 435, which creates a monetary penalty for
missed heat illness prevention recovery periods; (11) Assembly Bill 442, which authorizes liquidated
damages awards for underpaid wages; (12) Senate Bill 390, which allows for recovery of unremitted
employee wage withholdings through a court action; (13) Senate Bill 462, which limits an employer’s right
to recover attorneys’ fees and costs in certain wage lawsuits; (14) Assembly Bill 1386, which authorizes
liens on real property by the Labor Commissioner to enforce unpaid wage orders; (15) Senate Bill 770,
which expands Paid Family Leave benefits; and (16) Senate Bill 530, which prohibits asking a job
applicant to disclose, seeking from any source, or utilizing as a factor in any condition of employment (e.g.,
hiring, promotion and termination) any conviction that has been judicially dismissed or ordered sealed
pursuant to law, including Penal Code sections 1203.4, 1203.4a, 1203.45 and 1210.1.

Stephen Berry
Stephen Berry is the chair of the Employment Law Department in

the Orange County office of Paul Hastings. He represents employers
in class action and individual litigation matters involving claims for
wage and hour law compliance, retaliation, misappropriation of trade
secrets, wrongful termination and other workplace disputes, and he
represents employers in all aspects of union-management relations,
including collective bargaining negotiations and matters before the
National Labor Relations Board. He also provides preventative advice
and counsel in all of these areas. He can be reached at 714.668.6246
or stephenberry@paulhastings.com.

Lisa Fike
Lisa Fike is an associate in the Employment Law Department. She

represents employers in all aspects of labor and employment law,
including discrimination, retaliation, harassment, and wage and hour
issues, in both single-plaintiff and class-action matters. She may be
reached at 714.668.6235 or lisafike@paulhastings.com.
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n the days when it’s easy to connect with the world through a smartphone and
generate thousands of contacts on LinkedIn, where does personal networking fit in?
Are handshakes, smiles and conversations relevant in the digital age? The answer is
yes.

Even though social media has changed the dynamics, personal networking remains
the most effective approach to building meaningful professional relationships.

Balancing both approaches to networking can yield many opportunities and provide a
vibrant resource of ideas, connections and knowledge in your career.

Although meeting new people can be intimidating, online networking cannot match the
power of personal, face-to-face engagement. According to John Bennett, director of the
Master of Science at McColl School of Business, “Nearly 80 percent of jobs are found
through professional relationships.”

Be Active in Person
Being an active member of a networking group or professional association provides

lasting relationships and creates professional connections with people who know you on a
first name basis.

The more you attend networking events and participate, the more you become
recognized by the key movers and shakers in the group. When an opportunity is available,
you will be the first to come to mind because you are a familiar face.

While LinkedIn profile showcases professional histories and skill sets, personal
networking offers a deeper level of connection within a group. Being an active participant in
a networking group provides opportunities to demonstrate how you will bring value to a
working environment. As people get to know you, they see your personality and distinctive
value. When it comes to jobs, companies hire people, not just profiles.

Create a Personal Networking Action Plan
Before attending a networking event, develop an action plan, outlining what you want to

Mastering the Art of Meaningful Networking
A preview from Kimco’s 2014 Staffing & Salary Guide

I achieve. Spend time engaging in conversations as opposed to rushing around handing out
business cards. Here are some tips to help prepare for a networking event:

u Maintain a positive and optimistic attitude
u Be yourself and look to engage
u Make conversation, not a sales pitch
u Concentrate on the mindset, “How can I help?”
u Ask questions, pay close attention

The Ever Important Follow-Up
In order to go beyond accumulating stacks of business cards and numerous LinkedIn

contacts, you need to personally follow up with key individuals. Proactively reaching out to
those you meet is the most effective way to stand out in the crowd.

Here Are Some Tips for Turning Acquaintances into Vital Connections
u Follow up with new contacts within 48 hours
u Focus on building mutual understanding and trust before doing business
u Be a resource for a new contact
u Extend an invitation for coffee or lunch
u Introduce a new connection

Through networking, you become a trusted professional among influential members of
the business community. This significantly increases business referrals, recommendations,
job leads, and most of all, confidence that you are not alone.

Contact Kimco Staffing today at 800.649.5627 for your complimentary 2014 Staffing &
Salary Guide.
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