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ocial media is a powerful tool to link businesses
with potential customers. Mastering the initial
business aspects of growing a social media
presence is only the first step; it is equally critical
to recognize and address the significant legal

risks that go along with it. If you are a business
executive, HR professional, or in-house counsel, the
odds are that your inbox is cluttered with emails about
the latest social media issue. This article cuts through
the chaos and covers the top areas of legal risk that you
need to understand and control.

1. Protect against disclosure of trade secrets and
confidential information.

In recent years, the spread of social media has posed
even greater challenges to the confidentiality of corporate information. Knowingly or not,
employees now have the opportunity to disclose confidential information on social media
websites, in blogs and even anonymous comments. California courts have long held that
widespread, anonymous disclosure of company information over the Internet may destroy
its status as a trade secret. To keep valuable company information confidential, and avoid
losing intellectual property rights, (1) clearly identify and mark company confidential
information, (2) provide clear guidance to employees regarding maintaining confidentiality,
especially in social media and (3) restrict disclosure of such information to a need-to-know
basis.

2. Train supervisors on the many HR issues raised by social media.
Social media raises a host of human resources issues when “Myspace” clashes with “my

work space.” Employers commonly scour the Internet for a more candid glimpse of job
applicants and social media now provides instant answers to those “don’t ask” questions
(marital status, religion, etc.). If you would not ask it in an interview, do not base an
employment decision on the same information gleaned from a Facebook page. More
importantly, implement a thorough hiring and screening process to help later prove that
hiring decisions were not based on illegal criteria.

Harassment, discrimination, retaliation and privacy claims are also impacted by
employees’ access to personal details about coworkers in social media: “Can I, should I,
‘friend’ my boss?” “What if I was ‘tagged’ in a photo from the office party?” While it may be
a tempting solution to monitor all employees’ social media content, as of 2013 a new law,
California Labor Code § 980, prohibits employers from asking employees for access to
social media passwords, with limited exceptions. Instead, instruct supervisors that conduct
in cyberspace can be the basis for employment claims. As courts are increasingly turning to
the Internet for evidence of discriminatory intent, train employees not to post information
that could contribute to a hostile work environment.

3. Ensure compliance with securities laws.
Social media poses particular risks for publicly-traded companies. The line between

private and public life has blurred, particularly for executives privy to earnings data and
forecasts. Shareholders increasingly demand up-to-the-minute information, and potential
investors “follow” corporate thought leaders through a variety of outlets. In 2008, the SEC
published guidance about when disclosure of information on a company website might be
deemed “public” under Regulation Fair Disclosure (“Reg FD”). Last year, the SEC issued its
first Wells Notice to Netflix for potential violations based on a Facebook post by its CEO.
The SEC has also investigated Whole Foods and threatened to block its purchase of
competitor Wild Oats after its CEO was caught using a pseudonym to make critical
statements online to lower Wild Oats’ stock price. Even the FBI has used social media to
investigate possible insider trading and securities fraud. All publicly-traded companies must
understand and communicate clear rules regarding what is and is not appropriate, legally,
to post about the company’s business.  Do not let an errant “tweet” turn into a full-blown
SEC investigation.

4. Interact with competitors appropriately.
Develop a strong company policy against making comments in social media about

competitors to avoid legal claims, including disparagement, defamation and interference
with business. Respect the intellectual property of others. Sidestep legal disputes by
avoiding use of competitor’s names (e.g. “betterthanacme.com”). In addition, guard against
the risk of an antitrust investigation or claim by instructing employees not to share
information via association-sponsored social networking that could be construed as a
violation of antitrust laws. Employees should understand that encouraging anticompetitive
practices is illegal whether via social media or any other format.

5. Protect trademarks and patents.
Social media communications are often informal, and response times quick.

Nevertheless, always use full and consistent company trademarks and trade names.
Continuous and consistent company use is vital to retaining legal protection of the
trademarks. Protect against impersonation and “cybersquatting” by others by promptly
issuing cease-and-desist demands, and pursue legal action if needed under the
Anticybersquatting Consumer Protection Act and other channels.

6. Comply with truth and accuracy laws in advertising, endorsements and
contests.

A host of federal and state laws require truth in advertising. When posting about the
features of a product, be certain that your comments are not misleading. The Federal Trade
Commission has issued new rules specific to the disclosure of endorsements in social

S
Social Media: 10 Legal Guidelines for Business Executives

by Julie Trotter, Esq. and Jacqueline Beaumont, Esq., Call & Jensen

media, such as when a blogger is paid to post about a
product. Employees who truly love your company’s
product should disclose their relationship whenever
posting a favorable review. Also, be aware that
numerous state laws and regulations govern online
contests, lotteries, prizes, reward practices and
sweepstakes. Consult legal counsel before providing
any incentives online.

7. Use legal privacy and data collection practices.
Certain laws, such as HIPAA, govern the collection of

personal information. Privacy considerations also apply
to social networking sites. For example, websites that
collect information from children under the age of 13,
such as on a “fan” page, are required to comply with the

federal Children’s Online Privacy Protection Act. If personal data collection is anticipated,
post a privacy notice describing data collection and use practices. In addition, the federal
CAN-SPAM Act and state laws establish requirements for commercial messages sent via
email. Thoroughly vet your company’s online interactions with legal counsel for compliance
with data collection and privacy rules.

8. Ensure that your company, not your employees, own social media accounts.
Be clear with your employees that social media and blogging accounts that they register,

author or contribute to for company business – and any accounts or pages that contain the
company name, product names or trademarks – are company property. The best practice
is to register the account in the company’s name, and use the company name in the
handle. Do not give a single employee exclusive knowledge of all credentials, and ensure
that policies and new hire agreements clarify that accounts and log-in credentials belong to
the company. Conduct exit interviews and ensure that accounts are transitioned and
passwords changed when an employee leaves.

9. Understand that social media can be requested in discovery and used as
evidence.

Social media is permanent. Even if it is “deleted,” written over, or password-protected,
content may be retrieved through search engines, archives, web-crawlers, dated print-outs,
forensic retrieval, or an ISP or services provider/host. Even anonymous blog postings may
be traceable through IP addresses.

Social media may also be used in court as evidence. Companies are increasingly dealing
with specific requests for social media in electronic discovery, and many broad legal
requests will encompass online content. Ensure good custodial practices by updating your
electronic document retention policies to encompass company social media. Without clear
guidance, employers run the risk that their default procedure will write over Internet data,
potentially subjecting them to legal sanctions for destroying relevant evidence.

When put on notice of a potential legal claim, you should immediately issue a “litigation
hold order,” instructing pertinent employees to preserve evidence (including relevant
personal devices, non-company emails or social media accounts). Fulbright’s 2013 Annual
Litigation Trends Survey Report shows an increasing number of U.S. companies have had
to preserve or collect data from an employee’s personal social media account (20 percent),
or mobile device (41 percent), in connection with a dispute or investigation.

10. Proactive companies must create a social media policy for employees.
To help mitigate risk and avoid PR disasters, it is critical to develop a clear social media

policy that sets boundaries while balancing employee rights, including the right to criticize
the company or complain about working conditions. Your policy can and should encourage
professionalism and civility, prevent employees from wasting work time, prohibit
harassment and discrimination, protect confidential information and trade secrets, and
avoid unauthorized statements on behalf of the company. On the other hand, your policy
should not prohibit employees from making disparaging comments, posting photographs, or
discussing wages or working conditions. Over the past year, the NLRB has aggressively
attacked social media policies that could chill concerted activity. Although the NLRB’s
authority may now be in question (a court recently found President Obama’s recess
appointments to the NLRB to be “constitutionally invalid”), it is important to harmonize your
social media policy with your employees’ protected rights.

A good company policy should be simple, yet complete, establishing clear boundaries
and proactively addressing issues of confidentiality, responsibility for social media
comments, and other legal issues.

Julie Trotter and Jacqueline Beaumont

Julie Trotter is a shareholder, and
Jacqueline Beaumont is an associate, at
Call & Jensen, APC, with expertise in all
areas of employment law, including trade
secrets and employee raiding, class
actions, litigation under Title VII and the
FEHA, contract disputes, and business
advising and litigation. If you have
questions about social media issues or
would like to discuss the development of
your company’s social media policies,
please contact Ms. Trotter at 949.706.5740 or jtrotter@calljensen.com, or Ms.
Beaumont at 949.706.5735 or jbeaumont@calljensen.com.
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ver two decades ago, MemorialCare Health System took the first steps to
create a fully integrated health system. Today, that translates into a continuum
of care including preventive, primary, retail, specialty and acute care – from
San Clemente to South Bay – for more than one million patients.

Because of its pioneering work in the rigorous application of evidence-based
medicine, leading electronic medical records systems and innovative

employee wellness programs, each of MemorialCare’s 200 locations are an entry point
into the best quality care. MemorialCare locations include leading Orange County
hospitals, Orange Coast Memorial and Saddleback Memorial in Laguna Hills and San
Clemente; leading physician groups including MemorialCare Medical Group and Greater
Newport Physicians; HealthExpress clinics; surgical centers and numerous outpatient
locations.

MemorialCare Heart and Vascular Institute at Saddleback Memorial
Constantly adopting new and better ways to care for patients and the community,

MemorialCare recently achieved another exciting innovation in patient care with the
completion of the first surgery in Orange County using a fenestrated endovascular graft.
This new technology at MemorialCare Heart and Vascular Institute at Saddleback
Memorial is the newest generation of minimally invasive treatments for patients with
complex abdominal aortic aneurysms. The procedure was performed by Wang Teng
M.D., one of only 30 vascular surgeons in the nation trained in this procedure.

“MemorialCare’s significant investments in state-of-the-art facilities and sophisticated
medical technologies – and our strong partnerships with the region’s leading physicians –
allow us to address the most complex and complicated conditions; and wherever
possible, prevent them from occurring,” says Steve Geidt, CEO, Saddleback Memorial.

Until now, treatment of this type of aneurysm required major abdominal surgery under
general anesthesia, and a significant ICU recovery and hospital stay. Now, with the use of
the fenestrated endograft, treatment is achieved through a small incision in the groin. No
longer a major surgery, benefits of this new approach include improved patient safety,
fewer complications, reduced hospital stays and faster return to usual activity.

Leaders in Minimally Invasive Robotic Surgery at Orange Coast Memorial
Orange Coast Memorial is one of the only hospitals on the West Coast to introduce

robotic technology into a hybrid cardiovascular-interventional environment, significantly
streamlining treatment for heart patients. Robotic cardiac surgery is performed through a
few tiny openings instead of the significant incision required to open the chest.

The MemorialCare Heart and Vascular Institute at Orange Coast and Long Beach
Memorial has one of the nation’s top cardiac surgeons, Daniel Bethencourt M.D., leading

O
MemorialCare Health Systems: Innovations in Care

the team. The team has performed more than 450 robotic heart procedures including
valve repairs, closure of heart defects and bypass surgery.

Orange Coast Memorial is a pioneer in “single-site approach” robotic gallbladder
removal via a small opening in the patient’s belly button. Traditional gallbladder surgery
requires a five- to seven-inch incision or multiple smaller cuts in the abdomen area and
weeks of recovery time. The robotic-assisted “single site, single incision” gallbladder
removal produces a virtually scar-free result with associated accelerated healing.

Extraordinary Connectivity Means Integrated Care
To give exceptional care, you need to be particularly well connected. MemorialCare was

Orange County’s first health system implementing comprehensive medical records – now
fully operational at its hospitals, outpatient centers and numerous physician offices,
ensuring coordinated, seamless care.

“Our vision is to create a continuum of care offering clinicians instant access to
integrated and comprehensive medical records whether the patient is in a physician’s
office, seen in our retail clinic, walking into our emergency department or admitted to one
of our hospitals,” says Marcia Manker, CEO, Orange Coast Memorial.

Improving Population Health Management
For years, MemorialCare has championed community programs that coordinate and

improve care of children and adults. “As the only health system in Orange and Los
Angeles Counties with adult and children hospitals, we are able to offer lifetime care for
those facing chronic conditions, helping consumers take control of their health and their
lives,” says Diana Hendel, PharmD, CEO, Long Beach Memorial, Community Hospital
Long Beach and Miller Children’s Hospital Long Beach.

“We are continually expanding our health system to ensure the full continuum of
preventive, primary, retail, specialty and acute care,” says Barry Arbuckle, Ph.D.,
president and CEO, MemorialCare Health System. “MemorialCare promotes wellness
and healthy lifestyles to improve the health of the Southland residents we serve.” One
powerful example – The Good Life program – is significantly improving the health and
wellness of MemorialCare’s 11,000 employees through fitness challenges, nutritious
offerings and support for chronic conditions. “These results-driven activities are extended
to local employers who tap our expertise to improve the health of their workforces with on-
site screenings, seminars, executive and employee physicals and more,” says Tammie
Brailsford, RN, COO, MemorialCare Health System.

To learn more about MemorialCare’s services, go to memorialcare.org or call
1.800.MEMORIAL.
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hether or not your company’s workforce is unionized, you should be paying
close attention to events at the National Labor Relations Board. The Board
has taken a much more expansive and aggressive role in enforcing employee
rights of late, and some of its most controversial decisions involve union-free
workplaces. During the last half of 2012, the Board issued a string of
decisions striking down employer policies so commonplace that they have

almost become boilerplate: at-will, confidentiality, workplace courtesy and time usage
policies, to name a few.

Consider its September 2012 decision in Karl Knauz Motors. Here are the facts: A car
salesperson allowed a customer’s 13-year-old son to drive a Land Rover down an
embankment and into a pond, throwing the salesperson into the water. At an affiliated BMW
dealership, another salesperson heard about the incident, obtained pictures and posted
them on Facebook with the caption: “This is your car: This is your car on drugs…OOOPS!”
The BMW dealership fired the salesperson over the Facebook posting. An open-and-shut
case of discharging an employee for disparaging co-workers or the company, right? Not
quite.

The employee brought a case before the Board, contending that the discharge violated

W
Are Your Standard Employment Policies Safe From NLRB Scrutiny?

by James Carter, Partner and Brigham M. Cheney, Attorney, Paul Hastings LLP

his right under Section 7 of the National Labor Relations Act (“NLRA”) to “engage in…
concerted activities for…mutual aid and protection.” The Board rejected that claim because
the Facebook postings did not discuss any terms or conditions of employment. However,
during its investigation of the case, the Board struck upon another theory not initially raised
by the employee. The dealership’s employee handbook contained a “courtesy policy”
providing that “[n]o one should be disrespectful or use…language which injures the image
or reputation of the Dealership.” The Board determined that the courtesy policy “chill[ed]
employees in the exercise of their Section 7 rights” because an employee could interpret
the policy to prohibit statements of criticism or protest protected by Section 7. It did not
matter that no employees at the dealership actually had interpreted the courtesy policy that
way or that the dealership had never attempted to enforce the policy that way. The fact that
the rule “could be read to have a coercive meaning” was enough to render it unlawful.

Under similar “could be read” reasoning, the Board has recently declared unlawful:
� At-will clauses providing that at-will status “cannot be amended, modified, or altered in 

any way,” because such a clause would chill employees’ efforts to advocate concertedly 
for different employment status.

� Social media policies prohibiting disparaging language or cyber-bullying without limiting 
language allowing for protected Section 7 activity.

� Confidentiality provisions prohibiting disclosure of personnel information outside of the 
organization.

� Time usage policies broadly prohibiting employees from “performing activities other than 
company work during working hours.”

These decisions potentially open the door for employees to recover through Board
proceedings, even where a wrongful discharge lawsuit would fail. As a result, employers
should expect more non-union NLRA cases to surface.

If discerning how your company’s policies could be read isn’t difficult enough, recent
events involving the Board have placed businesses in even greater limbo as to what rules
they must follow. On January 25, the U.S. Court of Appeals for the D.C. Circuit ruled in Noel
Canning v. NLRB that the recess appointments of two of the Board’s three current members
were unconstitutional, potentially leaving the Board without a quorum and without
constitutional authority to act.  Noel Canning arguably invalidates hundreds of Board
decisions, including Karl Knauz Motors and all of the other decisions referenced above.

But businesses should not make the mistake of resting easy after Noel Canning. The D.C.
Circuit’s decision will likely be appealed and the Board continues to issue decisions
enforcing Section 7 rights in both the union and non-union workplace. Two weeks after Noel
Canning, the Board ordered a company to reinstate and pay back wages to a non-union
employee who was discharged for violating a company policy prohibiting discussion of
salaries.

Whether or not the Board’s decisions ultimately will be enforceable, it behooves
employers to take another look at their employee handbook and other employment policies.
Making timely changes now could protect against significant costs defending Board charges
in the future.

James Carter

James Carter is a partner in the Employment Law practice of
Paul Hastings. He counsels and defends employers in all
aspects of employment law, including discrimination, harassment,
wrongful termination, retaliation, wage and hour claims, class
action cases, breach of contract claims, disability
accommodation, leave of absence and workers' compensation
issues. Mr. Carter represents clients in many industries including
financial, bio-tech, restaurant and food, aerospace, high-tech,
property management and insurance. To contact Mr. Carter, call
714.668.6200 or email jamescarter@paulhastings.com.

Brigham Cheney

Brigham Cheney is an associate in the Labor and Employment
practice with Paul Hastings in its Orange County, Calif. office. He
represents employers in all aspects of labor and employment law,
including discrimination, harassment and wrongful termination
litigation, breach of contract claims, single-plaintiff and class
action wage-and-hour lawsuits, and traditional labor law. Mr.
Cheney also provides preventative counseling and training in all
of these areas. Mr. Cheney has participated in the defense of
employers at both the trial and appellate levels and in state and
federal court. He has a wide array of litigation experience,
including all phases of law and motion practice, discovery,
mediation, arbitration and trial. To contact Mr. Cheney, call 714.668.6200 or email
brighamcheney@paulhastings.com.

About Paul Hastings

Paul Hastings is a leading international law firm that provides innovative legal
solutions to many of the world’s top financial institutions and Fortune Global 500
companies. We have 20 offices across Asia, Europe and the U.S. For more information
please go to www.paulhastings.com.
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rise in employment litigation has caused some companies to consider
implementing employment arbitration agreements. This option became
particularly attractive when the United States Supreme Court in AT&T
Mobility, LLC v. Concepcion, 131 S. Ct. 1740 (2011) held that a class action
lawsuit could be precluded because of a class action waiver clause in AT&T’s
arbitration agreement. However, companies considering implementing

arbitration agreements in light of Concepcion should proceed cautiously because
issues related to enforceability of arbitration agreements are by no means settled and –
as outlined below – the principles articulated by Concepcion continue to be challenged
by state and federal courts. Understanding some of these challenges is critical,
particularly in attempting to draft an enforceable arbitration agreement, including one
with a valid class action waiver clause.

The Principles of Concepcion
In AT&T Mobility v. Concepcion, supra, the Supreme Court considered whether

Section 2 of the FAA preempts a California rule that precluded enforcement of a class
action waiver clause. At issue was the conflict between the language of the FAA and
that of California’s Discover Bank rule. The FAA notes that an agreement to arbitrate
“shall be valid, irrevocable and enforceable, save upon such grounds as exist at law or
in equity for the revocation of any contract.” However, California’s Discover Bank rule
noted: “[W]hen the [class-action] waiver is found in a consumer contract of adhesion…
such waivers are unconscionable.” The Court held AT&T’s arbitration agreement was
enforceable, since Section 2 of the FAA preempts the Discover Bank rule. Concepcion
marked a victory for companies who had attempted to prevent class-wide litigation by
way of class action waivers specified in their arbitration agreement. As noted below, the
celebration however, was short-lived as the Concepcion rule was soon challenged.

Challenges Under State Law 
Following Concepcion, a number of courts have continued to find that certain state

law claims are not preempted under the FAA and thus not subject to arbitration. In most
cases, these courts have considered state law principles in concluding the arbitration
agreement and its class action waiver provisions are procedurally or substantially
unconscionable. In these instances, courts have taken issue with arbitration
agreements that attempt to curtail or eliminate rights provided under state law. This has
also included reliance on the argument that public policy supporting the underlying
state statute mandates availing litigants to the full relief afforded by the state
regulations, thus precluding arbitration. For example, in O’Brien v. Am. Express Co.,
2012 U.S. Dist. LEXIS 64553 (S.D. Cal. May 8, 2012), the Court found enforcement of
the arbitration agreement can be challenged because state law arguments of
unconscionability could serve as a defense, despite the ruling in Concepcion. In
Samaniego v. Empire Today LLC, 2012 Cal.App. LEXIS 540 (Apr. 5, 2012), the Court
also affirmed denial of the motion to compel arbitration of an agreement with an
express class action waiver. The Court found the state law requirements survived
Concepcion, and on that basis, determined the agreement at issue was unconscionable
as it violated some of the requirements set forth under state law. Similarly in Hernandez
v. Kimpton Hotel & Rest. Group LLC, 2012 U.S. Dist. LEXIS 56743 (N.D. Cal. Apr. 23,
2012), the Court denied the motion to compel arbitration because the agreement was
unconscionable with provisions that violated the state law requirements. See also,
Mayers v. Volt Management Corp., 2012 Cal.App. LEXIS 227 (Feb. 2, 2012)
(Agreement not enforced as it was substantively and procedurally unconscionable as
Plaintiff was not provided with the AAA rules); Antonelli v. Finish Line Inc., 2012 U.S.
Dist. LEXIS 19787 (N.D. Cal. Feb. 16, 2012) (Agreement not enforceable as it was
unconscionable for requiring Plaintiff to share expenses, out of state forum selection
clause, and gave company the power to unilaterally cancel); Ajamian v. CantorCO2e,
L.P., 2012 Cal.App. LEXIS 148 (Feb.16, 2012) (Agreement not enforceable as it was
unconscionable for having an out-of-state choice of law provision, and authorized non-
statutory attorney fees for the company).

Challenges Under Federal Statutes 
Another key challenge to enforcement of class action waivers and arbitration

agreements has been reliance on an argument that federal claims are not preempted
by the FAA and survive the arbitration challenge. In other words, some courts have
determined these agreements should not apply to claims raised under federal law as
plaintiffs should not be prevented from vindicating federal statutory rights. A collection
of these recent cases have come from the Second Circuit and the Southern District of
New York. For example, in Nat’l Supermarkets Ass’n v. Am. Express Travel Related
Servs. Co. (In re Am. Express Merchs. Litig.), 667 F.3d 204 (2d Cir. 2012), the Second
Circuit found that Concepcion did not alter its earlier decision, which had found class
action waivers were unenforceable when they prevented litigation of other federal
statutory rights.

A
Enforceability of Class Action Waivers Post-Concepcion

by Mandana Massoumi, Partner, Dorsey & Whitney

Challenges by the NLRB
Class action waivers have also been challenged by the National Labor Relations Board

(“NLRB”). In D.R. Horton, two members of a three-member NLRB considered whether an
employer’s arbitration agreement and its class action waiver provision violate Section
8(a)(1) of the NLRA. At issue was an arbitration agreement with an express class action
waiver provision implemented corporate-wide by D.R. Horton, as a condition of
employment for all employees. The Board held the arbitration agreement unlawfully
precluded an employee from filing a charge with the NLRB. Notably, the Board found that
requiring an employee to arbitrate all claims and waive the right to proceed as a class
action, violates NLRA’s Section 7 guarantee of the right to engage in “concerted activity.”

Since D.R. Horton, a number of courts have considered it, but most have refused to
follow the rationale. For example, in Morvant v. P.F. Chang’s China Bistro Inc., 2012 U.S.
Dist. LEXIS 63985 (N.D. Cal. May 7, 2012), the court granted the motion to compel
arbitration under an agreement with express class action waiver clause. The Court
specified that the “NLRA is not a bar to enforcement of agreements to arbitrate non-NLRA
claims on an individual basis.” Id. at *25. In Brown v. Trueblue Inc., 2012 U.S. Dist. LEXIS
52811 (M.D. Pa. Apr. 16, 2012) the Court considered a motion for reconsideration of an
order granting a motion to compel arbitration with an agreement that contained a class
action waiver, in light of D.R. Horton. The Court found that D.R. Horton did not constitute a
change in the law and denied the motion for reconsideration.

Nonetheless, a few courts have considered the decision in refusing to enforce class
action waiver provisions. For example, in Herrington v. Waterstone Mortg. Corp., 2012 U.S.
Dist. LEXIS 36220 (W.D. Wis. Mar. 16, 2012), the Court granted the motion to compel
arbitration, severing the class action waiver provision under D.R. Horton.  In Owen v. Bristol
Care Inc., 2012 U.S. Dist. LEXIS 33671 (W.D. Mo. Feb. 28, 2012), the Court denied the
motion to compel arbitration of FLSA claims under an agreement with class action waiver
provisions. The Court found that the agreement precluded Plaintiff’s from vindicating their
rights under the federal statute – the FLSA. It also found that under D.R. Horton the class
waiver was unenforceable. Id. at *13.

Factors to Consider When Updating Your Arbitration Agreement
In light of the unsettled issues and challenges, employers should carefully review existing

language of their arbitration agreements to determine if there is need to update the same.
The following are some factors to consider when drafting or updating arbitration
agreements in light of the aforementioned challenges to express class action waivers and
arbitration agreements:

(1) Avoid one-sided provisions or provisions that can render the agreement 
unconscionable for favoring one side.

(2) Avoid provisions that have potential of limiting or precluding statutory rights such as 
those limiting statute of limitations for claims otherwise specified by state or federal 
law.

(3) Draft clear statements of what is included and excluded from the arbitration 
agreement.  Also clearly draft the procedures for the arbitration, such as discovery, 
and or the arbitration panel you intend to use (e.g. JAMS, AAA, etc.).

(4) Depending on the jurisdiction, consider whether you need to offer some consideration 
in exchange for the arbitration agreement. In some jurisdictions, continued 
employment alone is not sufficient.

(5) Consider opt-out provisions.  In most cases few employees (if any) actually opt-out; 
yet, courts look preferably on such provisions in refuting claims of unconscionability.

(6) Set clear limits on the arbitrator’s authority to avoid unwanted decisions, such as 
class wide arbitration.

(7) Spell out the requirement for a written award to preserve opportunity for judicial 
review.

(8) Exclude claims under Section 7 of the NLRA and those otherwise not permitted by 
statute (e.g. for workers compensation).

(9) Exclude the right to file a claim with government agencies or those specified by 
whistleblower statutes (e.g. Dodd Frank, etc.).

(10) Consider drafting provisions providing a separate track for injunctive relief, to provide 
option of seeking relief of court when needed.

Mandana Massoumi

Mandana Massoumi is a partner in Dorsey & Whitney's Labor
& Employment group. Mandana defends employers in class
action litigation and other complex employment litigation. She has
been recognized as a "Rising Star" and "Super Lawyer" by
Southern California Super Lawyers since 2009. Contact
Mandana at massoumi.mandana@dorsey.com.
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s it unlawful to not hire or promote someone because of his or her appearance? To
most employers, the concept of not hiring or promoting someone because he or
she is attractive – or unattractive – seems absurd. We don’t make such decisions
based on looks – we make them based on whether the person meets the
requirements of the job and seems to be the “right fit” for the job. We might also
consider whether we like the person. At the same time, we often can’t help making

assessments of people based on their appearance – for example, do they look
professional?

So, is there anything wrong with making an employment decision because someone is
or is not attractive? Like the answer to most questions, the answer is: it depends. It
depends on whether attractiveness is tied to one of the traditional enumerated protected
categories such as one’s gender/sex.

Such a claim is known as a “sex-plus” discrimination claim. Sex-plus discrimination is a
legal claim based on employment policies that vary between the sexes based on one
additional “plus” factor. In 1971, the U.S. Supreme Court first established the “sex-plus”
theory of discrimination under Title VII in Phillips v. Martin-Marietta Corporation, finding
an employer’s refusal to hire women with young children discriminatory because those
women were treated differently based on “gender plus” – the fact that they had young

I
Pretty People Need Not Apply
by Samantha Hoffman, Managing Partner, Jackson Lewis LLP

Samantha N. Hoffman

Samantha N. Hoffman is the managing partner of the Orange
County office of Jackson Lewis LLP.  Her practice focuses on
representing management in single and multi-plaintiff
employment litigation and class action lawsuits. She also
provides strategic advice and counsel on a wide array of
workplace law issues. Samantha can be reached at
hoffmans@jacksonlewis.com or 949.885.1360.

children. Then, in 1982, in Gerdom v. Continental Airlines Inc., the airline was found to
have violated Title VII by imposing a strict weight restriction on female flight attendants
with no similar weight restriction on male employees performing similar functions.

In the last couple of years, we have seen a number of cases where employees claim
discrimination based on their sex plus their appearance. In one such case, a female
employee claimed she was fired solely because her employer found her beauty was
distracting for her male coworkers. Jackson Lewis LLP recently defended a case where
an employee alleged her employer only promoted “unattractive” women with short brown
hair rather than “beautiful” women with long, blonde hair, like the employee. But, unless
the employee is in such locations as Santa Cruz, which has a city ordinance expressly
prohibiting employment decisions based on physical characteristics, for now at least
appearance/beauty alone is not a protected characteristic.

As more “sex-plus” cases make their way through the California courts, beauty may no
longer be in the eye of the beholder, but instead in the hands of a jury.

About Jackson Lewis

Founded in 1958, Jackson Lewis, dedicated to representing management
exclusively in workplace law, is one of the fastest growing workplace law firms in the
U.S., with 750 attorneys practicing in 52 locations nationwide. Additional information
about the firm and our Orange County office can be found at www.jacksonlewis.com.
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en Y, ages 20-30 commonly known as the “Millenials,” the “Net Generation” or
the “Echo Boomers,” is rapidly becoming one of the largest segments of the
multi-generational workforce that includes retiring or soon-to-retire Baby
Boomers and Gen X workers. In fact, according to a recent study, Gen Y will
make up roughly 75 percent of the world’s workforce by 2025.

As many employers are discovering, Gen Y is a new class of employee, with vastly
different ideals and values than Baby Boomers, and to some extent Gen X workers. They
are bold, extremely tech savvy and fiercely committed to achieving the work-life balance
that we all strive toward. Furthermore, they are not afraid to take steps they feel are
necessary to ensure that work does not consume their lives, and they do not expect to
stay in a job, or even a career, indefinitely.

As such, Gen Y is often misunderstood by both employers and co-workers. Employers
can often find it difficult to both hire and retain this generation of workers. The following
are a few ways you can attract and retain this valuable workforce to your company.

8 Steps to Make Your Workplace More “Gen-Y Friendly”
1. Become more creative about flexible working arrangement that allow for

employees to work from home and complete tasks outside of the traditional 9-to-5
window. Some companies have begun instituting what is known as a “results-only work
environment” where performance is related to meeting goals and objectives, rather than
punching a time clock.
2. Provide training opportunities, leadership development and ongoing feedback

so that they can continually improve their performance.
3. Tap into their skills. This generation is extremely tech savvy. Leverage their skills to

teaching others how to use technology to increase flexibility and improve productivity. Or,
let them manage your company’s blog, and keep its social media profiles up to date.
4. Be transparent. Gen Y employees need to be able to understand how they are

contributing to the bigger picture. When they know what is going on in the company,
loyalty is established and trust is built.

G
Appealing to the Gen-Y Employee

5. Give them the opportunity to take on assignments that are meaningful. Gen Y
workers tend to be more philanthropic than previous generations. By leveraging this
philanthropic spirit, employers can create a workplace that is more appealing for all
employees, and even its customers.
6. Publicly acknowledge their contributions. Gen Y workers grew up with parents

who constantly praised them, and played sports and other team activities where everyone
received an award. For this generation, more than those that came before them, public
acknowledgement for their contributions is key to fostering their loyalty.
7. Create an entrepreneurial workplace. Give Gen Y workers the opportunity to make

decisions immediately about how they work and what they do, within reason, of course. A
good approach is to give them small projects with tight deadlines so that they quickly
learn how to manage projects, without becoming overwhelmed.
8. Provide opportunities for collaboration. Gen Y workers grew up in an

environment where teamwork was stressed at home, in the classroom and through group
sports. They are very social, and have a great desire for interaction and collaboration with
others. By keeping this generation connected with other employees, employers will build
Gen Y’s trust and confidence in the organization, and foster stronger relationships among
the company’s multigenerational workforce.

By gaining a better understanding and catering to the needs of the Gen Y worker,
employers will increase employee performance and productivity, and reduce turnover,
which will ultimately result in improving your bottom line.

About Kimco Staffing Services

Kimco focuses on individualized service, customized solutions and a commitment to
deliver “Hire Results!” Our specialty practices are Office Professionals, Accounting
Operations, Technical Staffing, Industrial Staffing and MediQuest. We have offices
throughout Southern California to assist you with all of your staffing needs, call us today
at 800.649.5627.
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ost businesses set goals for their employees. There are well-known formats of
SMART (Specific, Measurable, Achievable, Realistic, Time-Bound) or SIMple
(Specific, Important, Measurable) goals. Goal-setting is commonly an annual
event that is documented in one of these formats. But before you decide which
format is right for your business, let’s start with the basics – why do we set goals?

Whether it’s an objective one intends to accomplish, or
the end toward which effort is directed, setting a goal inspires
performance. Take sports goals, for example: In sports, the
achievement of goals (scoring) is expected. A high-scoring season
draws greater interest, more fans attend the games and there is a
potential of increased revenues. When goals aren’t scored,
teams don’t go to the playoffs, coaches get fired and players
get benched or sent back to the minors. In this setting,
everyone on the team knows the desired outcome is to score goals, and that
failure to score goals has tangible consequences. So, goals inspire athletic
performance, but do they inspire business performance?

The truth is, that in the business world, goals have proven less inspirational.
A study done by Leadership IQ CEO Mark Murphy, author of the best-selling
book Hundred Percenters, found that a high number of employees not only do
not feel inspired by their goals, but they don’t even fully understand the
correlation between their roles, the goals and the business’ success. So it
should come as no surprise that their ho-hum reaction is likely to result in ho-
hum performance. As we have learned from our personal management
experience and many business studies, employee engagement is one key to excellence.

To help set goals that inspire, consider a slightly different spin on goal format: I call it “MUST-
Do” communication with goals that are Measurable, Uncomplicated, Specific and Time-Bound.
MUST-Do embraces the idea that communication is the backbone of engaging others and
creating common goals. For employees to be inspired to achieve an intended outcome, the
related company goals have to be quantifiable and important. And since no one wants to spend
time on unimportant things, the importance MUST be communicated clearly and simply.
Employees at all levels should understand the rewards and consequences to the company of
meeting or not meeting the goals.

Before goals are actually documented, MUST-Do starts with a planned and interactive,
widespread communication process. This is your company’s chance to communicate and
connect with employees about your business’ top priorities, and not just “we want to be the
leader in our industry,” but what MUST be done this year and next to make that happen. Do you
need to win at least four new engineering designs, reestablish an exceptional customer service
standard or increase the effectiveness of global teams? How are employees learning about the
roles they MUST play in achieving that goal? Think about the way you will share this
information with all employees.

All employees should understand how their success in meeting goals impacts other
departments, which in turn contributes to the company’s overall success. A comprehensive
view increases the personal sense of importance and MUST-Do energy.

Inspire your team to stop ho-humming and start performing. MUST-Do is a cry for action and
engagement, a rallying cry that ends with a cheering crowd and a booming voice shouting,
“Goal!”  

For more information contact Kathi at 949.212.8788.

M
MUST-Do – Goal!

by Kathi Guiney SPHR, GPHR, President, YES! Your Human Resources Solution

n the past 30 years, the main form of corporate benefit planning has evolved to be the
company 401(k) Plan. It started with such high hopes. It was the beginning of each
retirement plan participant’s opportunity to control their own deductible plan
contributions, to create their own personalized investment
plan, and to allow them to be completely funded and
prepared for their retirement. Now, in 2013 we find

that the great majority of plan participants have fallen well-
short of their desired results. At Creative Retirement
Solutions LLC, we have worked with our plan sponsor clients
to create effective enhancements to positively influence their
401(k) plan participants. We have worked with our plan sponsors
by: educating and enrolling participants, modeling contribution strategies to maximize
accumulation and introducing automatic enrollment designs where appropriate. Creative
Retirement Solutions has worked to increase the participant’s current level of funding, and
introduced annual funding escalation programs where appropriate.

During the participant’s accumulation years, we have worked with our plan sponsors to
educate participants on portfolio diversification and have reviewed the benefits of lifestyle
funds, target date funds and managed accounts.

We are constantly reminded of the requirements for the participant to be their own
investment manager – to understand investment theories and financial cycles, while
maintaining emotional discipline through difficult market cycles; these are not skills easily
learned, and most times, are outside the interests of the plan participant. We offer
personalized one-on-one consultation to assist them in this process.

We have also learned that when participants approach the transition phase to retirement,
another set of tools and yet new education is required to assist them in managing and using
their 401(k) funds post retirement. At Creative Retirement Solutions, with the help of the plan
record keepers, we have introduced retirement modeling and lifetime income strategies.

We know 401(k) plan participants are on a lifetime journey that does not end with
retirement. We at Creative Retirement Solutions are collaborating with our clients to design
plans that will provide a clear path for participants: to assist them in maximizing their
contributions to the plan; to help them understand, develop and manage acceptable portfolio
risk; and to provide the additional tools and confidence during their distribution phase. At
Creative Retirement Solutions, we look forward to working with you on your company’s 401(k)
retirement plan.

If you would like to discuss the operation of your company’s retirement plan with a group
who has your best interest at heart, please contact Managing Director Doug Jones at
714.573.1900 or visit our website at www.crsplans.com.

I
30 Years of 401(k) Plans

What are we learning?

Kathi Guiney
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