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popular topic in business today is the idea of
empowering employees with the tools they need to be
successful and encouraging them to share their
knowledge. The process can be achieved through
informal meetings or through formal trainings.

Training can take many forms to be effective and
add value to your employees. There are some com-

panies who leave training to a “sink-or-swim” approach or
hope that the employee will learn as they go. Some companies uti-
lize a classroom setting with instructors and still others use online
training modules because of their ease of use and affordable cost.
So what is the best approach? The answer is a bit of all those
mentioned above with the inclusion of knowledge sharing as part of
the curriculum.

How can your company put knowledge sharing to use and make
the most of your employees’ knowledge and experience? The following steps and tools may
be helpful in creating an effective knowledge sharing culture.

Identify the goal of knowledge sharing: Are you wanting to improve efficiencies, identify

A
Does Your Organization Encourage Knowledge Sharing?

business opportunities and/or competitive advantages?
Identify platforms to share the knowledge: A  company

intranet, SharePoint, company newsletter, video, mentoring
and assembling a team of super users or experts.

Communicate the plan to your company: Your plan
should outline the goals of the program, provide examples of
how other companies have used knowledge sharing and
encourage employees to share their feedback and input 

during the process.
Acknowledge success and communicate regularly: In order

for employees to want to share their knowledge, they need to know
that it is valued. A great motivator is to link the way in which the
employee’s contribution aligns with company goals and/or
improves the bottom line.

By encouraging knowledge sharing and incorporating a more
formalized process in which your employees can share their experiences with their cowork-
ers, you will improve your training and create a more unified company culture.

Kimco Staffing Services focuses on individualized service, customized solutions and a
commitment to deliver “Hire Results”! We have offices throughout Southern California to
assist you with all of your staffing needs, Call Us Today at 800.649.5627. Our specialty
practices are Office Professionals, Accounting Operations, Technical Staffing, Industrial
Staffing, and MediQuest, medical staffing.

his is what your company’s first 401(k) Plan committee meeting after July 1, 2012,
may look and sound like:

Your broker enters the room, along with several people that you’ve never met.
Your broker’s opening comments are, “Hello, it is certainly nice to meet with your
company again. In the interest of full disclosure, I would like to introduce to you the
other people that your company’s plan has been paying all along, without knowing
it. Starting from my left, here is your 401(k) Retirement Plan record keeper, your

Plan’s custodian, your Plan’s investment manager, your Plan’s administrator, and, of
course, I am your Plan’s financial advisor/broker. By the way, I also need to disclose that
you have been paying plan administration fees equal to 2% of plan assets.”

As the look of shock and amazement still hangs on your face, as the Plan Sponsor you
wonder why you’ve been paying for the services of these people that you’ve never met.
You ask your broker, “I thought you said the
Plan paid for itself and there were no
charges!”

Of course, this is a somewhat satirical
view, but welcome to the new Department of
Labor 401(k) Plan fee disclosure require-
ments! Starting with Plan reporting periods
after July 1, 2012, Plan Sponsors need to
clearly understand which service providers
are receiving over $1,000 of Plan Assets, as
service fees. This information needs to be
fully disclosed by the providers to the Plan
Sponsor (the company) and by August 31,
2012, this information needs to be disclosed
to the Plan Participants in a form that is clear, complete and easily understood. It certain-
ly is time to clearly understand all the charges of the 401(k) Retirement Plan. It will
become even more important to now compare or benchmark these facts with other
providers, doing similar services for comparably-sized Plans to your own.

What to do next?
This affords a wonderful opportunity to revisit your company’s 401(k) Plan to determine

if it is still accomplishing the goals of your company and if it is being utilized as a true
benefit to your employees/401(k) participants. It is also a time to ask if you have a true,
third-party advocate working on your behalf.

T
The New Age of 401(k) Fee Disclosure

JonesMurphy

Creative Retirement Solutions
Creative Retirement Solutions (CRS) has spent 30 years servicing our Retirement

Plan clients as a true advocate, representing the needs of both the Plan Sponsor and
the Plan Participants. 

We at CRS know that to accomplish the goals of both the Plan Sponsor and the
employee/plan participant, the benefits available in a company retirement plan must
be fully disclosed, clearly articulated, and efficiently and economically administered.
This has been our mission at CRS for over 30 years.

If you would like to discuss the operation of your company’s retirement plan with a
group who has your best interest at heart, please contact Creative Retirement
Solutions at 714.573.1900 or on the web at www.crsplans.com.

“In organizations, employees are 
generally rewarded for what they know, 
not what they share.”

- K.Dalkir, author of Knowledge Management in
Theory and Practice
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ederal agencies are taking an increased role protecting individuals with disabilities
with respect to their efforts to find or keep a job. Employers should become familiar
with their recent publications on these topics. The U.S. Department of Labor is pro-
posing a new rule that would require federal contractors and subcontractors to set a
hiring goal such that 7% of the workforce would be comprised of individuals with dis-
abilities. OFCCP’s proposed rule was published in the December 9, 2011 edition of
the Federal Register, strengthening the affirmative action requirements established in

Section 503 of the Rehabilitation Act of 1973. In this publication, federal contractors and
subcontractors are obligated to ensure equal employment opportunities for qualified work-
ers with disabilities. The proposed rule details specific actions contractors must take in the
areas of recruitment, training, record-keeping and policy dissemination – similar to those
that have long been required to promote workplace equality for women and minorities. In
addition to the 7% goal, highlights of the proposed rule applicable to federal contractors
include:

◆ Data Collection: Employers must improve the collection of data on the employment of 
people with disabilities by modifying the invitation for workers to self-identify themselves 
as an “individual with a disability.” This requires contractors to invite all applicants to 
voluntarily self-identify at the pre-offer stage of the hiring process, to invite post-offer 
voluntary self-identification, and to survey all employees annually in order to invite self-
identification in an anonymous manner.

◆ Record-Keeping: Employers must maintain records on the number of individuals with 

F
Disability Accommodation Duties on The Rise

by Gabrielle Wirth, Partner, Dorsey & Whitney LLP

disabilities that apply for positions and the number of individuals with disabilities that are 
hired.

◆ Accommodation Requests: Employers must develop and implement written 
procedures for processing requests for reasonable accommodation.

◆ Outreach: Employers must engage in a minimum of three specific types of outreach and 
recruitment efforts to recruit individuals with disabilities.

◆ Job Listings: Employers must list job openings with One-Stop Career Centers or other 
appropriate state or local agencies.

In anticipation of American operations ending in Afghanistan and Iraq and the return of

Gabrielle M. Wirth
Ms. Wirth is a partner and Head of the Labor & Employment

Group for Southern California. She has a litigation and advice
practice with emphases on complex employment litigation and
class actions, including claims of sexual harassment, race, age,
sex and disability discrimination, wrongful discharge, wage and
hour violations, unfair competition, WARN Act, misappropriation of
trade secrets, alter ego and invasion of privacy.  She can be
reached at 714.800.1455 or wirth.gabrielle@dorsey.com.

About Dorsey & Whitney LLP
Clients have relied on Dorsey for over 100 years as a valued business partner. With

more than 550 lawyers in 19 locations in the United States, Asia, Australia, Canada and
Europe, Dorsey provides an integrated, proactive approach for its clients’ legal and busi-
ness needs. Dorsey represents a number of the world’s most successful Fortune 500 com-

panies in a broad range of industries.  Dorsey lawyers in the Southern California office
practice in the areas of securities and corporate finance, mergers and acquisitions, labor
and employment, intellectual property, as well as general business litigation, international
law and arbitrations and corporate trust matters.

continued on page A-26
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martphones are no longer a luxury in society:
They are a staple. Checking emails via smart-
phone has become part of the standard rou-
tine. Employers have seized upon this techno-
logical advancement by providing their employ-
ees remote access to work accounts from their

smartphones or home computers. While the potential
for increased productivity is alluring, an employer’s
decision to provide remote access technology to its
workforce comes with risk.

The Risk of Triggering Overtime Claims
Many non-exempt employees are scheduled to work only eight-hour shifts to avoid trigger-

ing the employer’s obligation to pay overtime wages. But what happens when the non-exempt

S
When Smartphones Are Not Smart For Your Employees: 

The Risks of Remote Access in Your Workforce
by Michael J. Studenka, Esq.; Partner; Newmeyer & Dillion LLP

Michael Studenka
Michael Studenka is a litigation partner in Newmeyer & Dillion

LLP’s Newport Beach headquarters. His employment practice cen-
ters on defending employers in matters relating to wrongful termina-
tion, discrimination, harassment, retaliation, wage and hour com-
plaints, and employee embezzlement. Mr. Studenka also advises
employers on proper employee handbooks and personnel policies,
employment contracts, reductions in force, wage and hour issues,
and employee terminations. He frequently trains employers in many
areas of employment law, including California’s required AB 1825
sexual harassment training. Mr. Studenka can be reached at
949.854.7000 or via email at michael.studenka@ndlf.com.

employee goes home after a full shift and responds to
several work-related emails? Or what about the
employee who conducts remote, work-related email
correspondence from his kitchen before heading into
an eight-hour shift? Does an employer have an obli-
gation to pay overtime for that additional work? The
answer is potentially yes.

Without devolving into an in-depth analysis of the
applicable laws regarding wages and overtime, this
article can simply look to the definition of “hours

worked” provided in several California Wage Orders to see how the above facts could give
rise to an overtime claim. The California Wage Orders define “hours worked” as “time during
which an employee is subject to the control of the employer, and includes all the time the
employee is suffered or permitted to work, whether or not required to do so.” It is a fairly
broad definition. The Division of Labor Standards Enforcement (DLSE) takes the position that
if an employer or supervisor has reason to know that a non-exempt employee is working
overtime, the overtime wages must be paid. See 2002 Update of DLSE Enforcement Policies
and Interpretations Manual, March 2006, § 47.6.2.

One can understand how an employer would have knowledge of the overtime hours
worked by an employee using remote access technology. All email messages reflect the
addressee, and the date and time that they are sent. Such after-hours emails can become
exhibits in a failure to pay overtime claim. Similar emails sent during meal periods might also
be used to establish a failure to provide duty-free meal periods.

In some cases courts have found de minimis work to be non-compensable. They define de
minimis work as work that takes less than approximately ten minutes, is not regularly per-
formed by the employee, and is administratively too difficult to record. Rutti v. Lojack Corp.
(9th Cir. 2010) 596 F.3d 1046, 1058; Lindow v United States (9th Cir. 1984) 738 F.2d 1057,
1062. However, as the Ninth Circuit recently held in Rutti, an employee’s off-the-clock remote
access activities, such as remotely logging into an employer network for five to ten minutes
each day to transmit a brief report can exceed the de minimis standard. Employers can antic-
ipate similar analysis for employees who make responding to their smartphone emails part of
their daily routines.

A mitigation of these risks begins with the threshold determination of which employees
should have remote access. An employer can minimize the overtime risks by only issuing
remote access technology to exempt employees within its workforce. Furthermore, an
employer should institute written policies that prohibit off-the-clock work by non-exempt
employees. Employers should also train supervisors to be aware of, and to avoid initiating off-
the-clock work by non-exempt employees.

Risks to Trade Secrets and Other Proprietary Information
Employers should also consider that as more employees have remote access to their net-

works, the risks of losing sensitive corporate data increases. Trade secrets and other sensi-
tive proprietary materials are more vulnerable to accidental or intentional misuse as remote
access increases. Everyone has seen how vulnerable smartphones can be to accidental
“typos” or “reply all” emails. Imagine the same occurring with sensitive documents attached.
To mitigate this risk, employers should only allow remote access to key personnel. Further,
employers should limit what parts of the network can be accessed and ensure that security
limits are in place (e.g., passwords and inactivity timers) for lost or stolen equipment.
Employers should also institute written policies that govern these vulnerabilities.

Conclusion
Remote access may not be ideal for every employee. Employers should evaluate these

risks, ensure that written policies are in place, and train their employees on proper use.

About Newmeyer & Dillion LLP
Founded in 1984, Newmeyer & Dillion LLP is a multi-service law firm that  provides

both litigation and transactional representation in a variety of  practice areas.  The firm is
headquartered in Newport Beach and is among one of the largest indigenous law firms in
Orange County.  Newmeyer & Dillion LLP has a second office in Walnut Creek, and cur-
rently employs 60 attorneys between its two offices.  The firm represents a wide variety
of clients, which include national and local businesses, real estate development compa-
nies, and individuals.  While the firm has gained national recognition for its construction
and insurance work, the firm provides representation in a comprehensive range of prac-
tice areas including: business and real estate  litigation, real estate and corporate trans-
actions, labor and employment, land use and eminent domain, environmental, bankrupt-
cy, asset protection and lender liability.  For more information on Newmeyer & Dillion LLP
and its services please visit www.ndlf.com.
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n April 12, 2012, the California Supreme Court released its much-anticipated deci-
sion in Brinker Restaurant Corp. v. Superior Court, 53 Cal. 4th 1004 (2012), holding
that employers need not ensure that their workers take meal periods required by
California law, but only that workers are provided the meal periods. On April 30,
2012, in Kirby v. Immoos Fire Protection, Inc., 53 Cal. 4th 1244 (2012), the Court
held that neither employers nor employees may recover their attorney’s fees in
cases involving claims for the failure to provide meal breaks and rest breaks.

These cases are significant because meal and rest period claims have played a significant
role in increasing the number of wage and hour class action cases in California. These deci-
sions clarify a number of key issues regarding the scope and timing of meal and rest periods,
the circumstances under which “off-the-clock” and other common wage and hour claims may
be litigated as class actions, and the right to attorney’s fees in these types of cases.

Brinker’s Clarifications for Meal and Rest Break Claims
In good news for many California employers facing class actions based on the state break

rules, employers need not ensure that their workers take meal periods required by California
law, but only that workers are provided the meal periods.

The employer’s obligation “is to relieve its employee of all duty, with the employee there-
after at liberty to use the meal period for whatever purpose he or she desires, but the employ-
er need not ensure that no work is done,” the Court explained.

The Supreme Court furnished a simple, clear summary of meal period timing requirements:
◆ A first meal period must be provided no later than the end of an employee’s fifth hour of 

work; 
◆ A second meal period must be provided no later than the end of an employee’s tenth hour 

of work;
◆ The first meal period may be waived by mutual consent of the employee and the 

employer, if the employee works no more than six hours on the day in question;
◆ The second meal period may be waived if 1) the first meal period was not waived, and 2) 

O
Closure On The Meal and Rest Break Debate?

by Javier H. van Oordt, Principal, Callahan and Blaine

the employee works no more than 12 hours on the day in question; and
◆ Should the employee choose to work after being relieved of duty, however, he or she must 

receive pay for the time worked, but is not entitled to the one hour of premium pay for 
working during a meal break.

The Brinker decision also provides clear direction for employers to follow regarding rest
periods:

◆ rest periods must be authorized and employees permitted to take an uninterrupted net 10 
minutes for each four hours worked or major fraction thereof;

◆ A major fraction means a fraction greater than one-half and in excess of two hours;
◆ There is no requirement that a rest period be provided before any meal period; 
◆ Rest breaks must fall in the middle of work periods insofar as practicable.
Pursuant to this direction, employees must receive 10 minutes of rest time for shifts lasting

up to six hours, 20 minutes for shifts lasting more than six hours up to 10 hours, 30 minutes
for shifts lasting more than 10 hours, up to 14 hours, etc. The Court also indicted that
“Employers are thus subject to a duty to make a good faith effort to authorize and permit rest
breaks in the middle of each work period, but may deviate from that preferred course where
practical considerations render it infeasible.”

Finally, the Court addressed the issue of class certification and reiterated that a trial court
can review certain merits issues at the certification stage “to the extent the propriety of certifi-
cation depends upon disputed threshold legal or factual questions, a court may, and indeed
must, resolve them. Out of respect for the problems arising from one-way intervention, how-
ever, a court generally should eschew resolution of such issues unless necessary.”

In examining a class certification motion, a trial court must:
◆ examine the plaintiff’s theory of recovery,
◆ assess the nature of the legal and factual disputes likely to be presented, and 
◆ decide whether individual or common issues predominate.
This portion of the ruling is similar to the recent holding of the United States Supreme Court

in Wal-Mart v. Dukes, 131 S. Ct. 2541 (2011). In both cases, certain claims were deemed
improper for class action treatment since common issues of fact did not predominate due to
the individualized nature of determining if violations occurred.

Kirby’s Impact on Attorney’s Fees Relating to Meal and Rest Break Claims
On April 30, 2012, 18 days after its holding in the highly publicized Brinker decision, the

California Supreme Court in Kirby v. Immoos Fire Protection, Inc., 53 Cal. 4th 1244(2012)
ruled that the fee shifting provisions of California Labor Code sections 128.5 and 1194 do not
apply to claims for wages made pursuant California Labor Code section 226.7 for failure to
authorize meal and/or rest periods. Thus, neither employers nor employees may recover their
attorney’s fees in cases requiring employers to provide meal breaks and rest breaks.

The Supreme Court unanimously held that neither Section 218.5 nor Section 1194 provide
for a prevailing party’s recovery of attorney’s fees in connection with a rest break claim under
Section 226.7. In reaching their holding, the justices reasoned that a 226.7 claim is not an
action “brought for the nonpayment of wages” within the meaning of Section 218.5, but is
instead “brought for the nonprovision of meal and rest periods.” The payment of “wages” as a
penalty for missed breaks is merely incidental, not the impetus for the claim itself. As such,
the court found that the defendant could not recover attorney’s fees.

This ruling will likely be considered a victory for employers because Plaintiffs’ counsel in
these types of actions will likely be forced to rely on their contingency arrangement to recover
fees. Although the Kirby ruling will also help resolve these claims due to the unavailability of
fee-shifting, these incentives still remain if pled under PAGA.  Plaintiffs’ attorneys will argue
that they are entitled to full recovery of fees for the time they employ on meal and rest period
claims, if they prevail on PAGA claims premised on that theory.

Practical Effect
Many employers will applaud the Brinker and Kirby decisions. Because the California

Supreme Court has now clarified key issues, it is important for employers to assess their
existing policies and practices and ensure they comply with the Court’s rulings on meal and
rest periods in order to avoid class action claims. The importance of compliant policies and
procedures cannot be understated. Further, employers should ensure that their policies are
not being violated by supervisors who may be restricting an employees’ ability to take meal
and rest breaks pursuant to the employers’ policies. These proactive steps must identify and
correct situations on those occasions when they take place, and ensure that no company-
wide violations are occurring.

Javier H. van Oordt
Javier H. van Oordt is a principal at Callahan and Blaine who

counsels and represents diverse clients in complex, high-value liti-
gation.  He has significant trial and arbitration experience in class
action, contract, business fraud, employment, products liability,
property, and personal injury litigation. Mr. van Oordt was born in
Lima, Peru and is fluent in Spanish. He attended California State
University, Fullerton, receiving his B.A. in Business Administration.
He received a J.D. from the University of California, Hastings
College of the Law in 1996. To contact Mr. van Oordt, call
714.241.4444 or email jvo@callahan-law.com.
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ike Titanic’s iceberg, it looms in the ocean of tomorrow’s calendar: “Performance
Review Meeting.” I feel like I just did this, the calendar’s owner thinks. Who has this
kind of time? It’s true; most employees wish they could send annual performance
reviews to the bottom of the Atlantic. But what if these grumbles aren’t coming from
just any employee – they’re coming from a supervisor?

Nobody likes performance reviews, but supervisors get the least sympathy.
Preparing reviews is no cakewalk. It takes time supervisors rarely have. This leads to

cutting corners, which creates the very reasons employees hate receiving reviews. It’s a
vicious cycle. The good news is everyone can hate performance reviews a little less if we
combat supervisors’ common complaints about them.

Supervisors never seem to have time to write reviews, and often end up slapping them
together in the hour before an appraisal meeting. Employees who spot a rushed review are
likely to dismiss feedback, negating the purpose. To maximize time, supervisors should
organize information throughout the year. This will resolve two additional complaints:
Seeming overly critical and forgetting information.

Supervisors may seem overly critical or neglectful if they cram an entire year’s performance
into one discussion, especially if they blindside an employee with a negative review. To avoid
this, regularly provide performance feedback and address deficiencies as they happen. It is
important for supervisors to be trained in how to give improvement feedback in a constructive
manner with specific examples of what the improved performance “looks” like. That way,
employees know what they need to do and what to expect at the annual review if there hasn’t
been any improvement.

Regular performance feedback will also curtail the problem of forgotten information. Recent
or negative performance is easy to recall, but what about that brilliant project from last
January? To help remember exceptional performance, send thank you e-mail to employees,
commending them for their hard work. These electronic kudos can be stored online and easi-
ly retrieved come review time. Organized information will help create a balanced review of
the year’s performance.

L
Why Supervisors Hate Perfomance Reviews (And How To Fix It)

by Kathi Guiney SPHR,GPHR, President, YES! Your Human Resources Solution

While balance within one review is critical, supervisors may have trouble balancing across
reviews. If possible, prepare all performance documents in one day. This minimizes variables
that can affect scores, such as the supervisor’s attitude toward a current project and maxi-
mizes the ability to see the big picture of their team. Resist the urge to tone down the areas of
needed improvement or beef up the positives. Keep the reviews honest.

Salary discussion is a touchy topic for many supervisors and often part of the review
process. For most employees, the salary increase information is the reward for enduring a
performance review – the Big Gulp® after a box of saltines. When sitting across from some-
one who is expecting a Big Gulp but will be offered a kid’s size, things can get tricky. Listen to
the employee’s argument for a higher raise, and then be prepared to defend the decision or to
consider any new information. Make sure to explain the reasoning behind the proposed
increase. Training on giving and receiving feedback will give supervisors the skills to turn a
potential contentious situation into a positive conversation!

Start to finish, performance reviews don’t have to sink ships. Supervisors can ensure
smooth sailing if they take the time to tackle their most common complaints about the
process. With structured training and practice, supervisors won’t dread “Performance Review
Meeting” on the calendar. Instead, they’ll welcome this powerful vessel to develop their
employees and their own supervisory skills.

Kathi Guiney
YES! Your Human Resources Solution: Kathi Guiney SPHR, GPHR

leverages HR expertise to create customized and practical HR solutions
that drive results for small to mid-sized companies. For more information
contact Kathi at 949.212.8788 or Kathi@yeshrsolution.com – visit us at
www.yeshrsolution.com or follow us on Twitter at www.twit
ter.com/kathiyeshr and Facebook at www.facebook.com/yeshrsolution.
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ur name has represented quality, integrity, affordability and professional education for more
than 96 years. In the heart of Irvine’s Spectrum Area, Webster University, offers innova-
tive business degree and counseling degree programs that expressly meet the needs of
busy working professionals. The Irvine Campus, established in 1979 offers several mas-
ter’s degree program options: the Master Business Administration (MBA), the MA in
Management & Leadership, the MA in Human Resources Management and the “dual
major” MA in Human Resources & Management/Leadership and the Master of Arts in

Counseling with MFCC. Additionally, we offer the BA degree completion program in Management.
At Webster University you will enjoy a top edu-

cation at affordable tuition. Webster University is
ranked in the top tier of “America’s Best Colleges”
by U.S. News & World Report (2012 Edition) and
is listed in the Orange County Business Journal
(MBA edition, 2011) as one of the most affordable
degree programs in Southern California – and,
there are no ancillary university fees. 

Webster University, a private, nonprofit univer-
sity was founded in 1915 and has been continuously accredited since 1925. In 2008, the
University’s regional accreditation was reaffirmed with commendations for 10 years, the maximum
time awarded. Additionally, ALL business degree programs are accredited by Accreditation Council
for Business Schools and Programs (ACBSP). The ACBSP accreditation team named Webster
“Best in Class” for outcomes assessment. The latter confirms our commitment to academic quality
and student learning. Additionally, our students are eligible for invitation to Delta Mu Delta, the inter-
national honor society in business administration.

All graduate and undergraduate courses are offered weekday evenings (from 6 p.m. - 10 p.m.) or
on Saturday mornings (8 a.m. - Noon) in an accelerated (9) nine-week format, allowing degree
completion at an accelerated pace. New terms begin in January, March, May, August and October
each year – so you can begin your Webster degree at a convenient time.

Finally, 11 graduate degree programs, including: the MBA, MA-Human Resources MA-
Management/Leadership, MA-Teaching, MA-Public Relations; as well as four certificate programs –
government contracting, decision support systems, web services/development are completely
online coursework programs for the busy traveler. You can complete your degree program com-
pletely online or in-class or combine the two options for most Webster degree programs.

Call Webster University at 949.450.9066 for a personalized consultation or visit our website at
www.webster.edu/irvine. We are conveniently located just off the I-5 or I-405 freeway, near the
Irvine Spectrum at 32 Discovery, Suite 250 in Irvine, CA 92618.

Webster University’s Business Degrees 
Are Accredited by ACBSP!

O disabled veterans, the EEOC recently published two guides for employers and
veterans. These publications are (i) “Understanding Your Employment Rights
Under the Americans with Disabilities Act: A Guide for Veterans” and (ii)
“Veterans and the Americans with Disabilities Act: A Guide for Employers” and
are a “must read” for all human resource professionals. Common injuries that
are expected in the returning veteran population include post-traumatic stress
disorder, hearing loss, vision impairment, missing limbs and traumatic brain
injuries. The EEOC’s guides suggest 11 types of accommodations for the appli-
cation or the job and resources that help identify other potential accommoda-
tions. These accommodations include preparing written materials in large font
or Braille, providing modified equipment or devices, allowing job coaches to
assist those with difficulty remembering or learning, adjusting methods of com-
munication such as written rather than oral instructions and breaking down
assignments into specific tasks, and providing part-time or work-at-home
arrangements. The EEOC points out that employers cannot ask about obvious
disabilities such as missing limbs and may only ask if a candidate is a disabled
veteran for affirmative action purposes. Moreover, the guides remind employ-
ers that they may give preference to a veteran with a disability over non-veter-
an and non-disabled candidates.

The key to complying with the law is to actively recruit disabled candidates,
including veterans, engage in the interactive process, and demonstrate your
company’s commitment to work with disabled applicants and employees. In
addition, employers must respond to all questions and requests for accommo-
dation promptly.  Remember that offering only one attempt at accommodation
does not meet your obligation to engage in the interactive process in good
faith. Consult experts on the particular disability and do not assume that indi-
viduals with the same disability need the same accommodations.

The law does not require you to hire someone who cannot do the job duties
with reasonable accommodation but does require that you provide equal
employment opportunities for qualified individuals with a disability and thought-
fully consider potential accommodations that allow these individuals to perform
the essential functions of their positions.

DISABILITY ACCOMMODATION DUTIES 
ON THE RISE
continued from page A-21
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