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hrough our Retirement Plan Services group, Comerica Securities offers a full range
of services for a variety of qualified and non-qualified employee benefits plans. We
accomplish this by providing a complete and consolidated service agreement.
Whether you’re investigating a new retirement plan provider for your organization or
simply curious as to how your plan stands up against the competition, Comerica
offers guidance through every stage of the decision-making process, utilizing a

wealth of resources and experience. With our vast experience with different plan types, we
are able to provide assistance to retirement plan committees in
developing and documenting the proper execution of certain
fiduciary responsibilities such as the selection and monitoring of
investment options in accordance with an Investment Policy
Statement (IPS).

Plan sponsors can also turn to us to benchmark their current
provider against the industry. Our emphasis is on organizing,
formalizing, implementing, and monitoring processes on which
fiduciaries and plan sponsors can rely to make prudent
decisions.

Flexible Plan Choices
Whatever your financial goals and needs may be, Comerica

Securities has the retirement plan options to give your
organization exactly what it desires – from flexible plan types to a
wide selection of funds offered through reputable asset managers. Examples of plans that
we service include:

� Defined Contribution Plans (401(k), Profit Sharing and Money Purchase Pension Plans)
� Defined Benefit Plans
� Deferred Compensation Plans
� 403(b) and 457(b) Plans
� Taft-Hartley Plans
� Employee Stock Ownership Plans

Available Services
From the early stages of deciding on a retirement plan provider to well after the plan is in

place, Comerica Securities offers a variety of services to assist you. They include:
� Acting as co-fiduciary with the plan sponsor for investments
� Benchmarking of service providers

T
Comerica Securities Offers 

Flexible Retirement Plan Choices
� Conducting scheduled investment reviews
� Providing comprehensive investment reporting
� Assisting with fiduciary audits
� Conducting service provider searches
� Designing a participant communication/education program
� Implementation of and maintaining an Investment Policy Statement

Consultant Services
Due to our alliance with industry-leading service providers, we

can often become the Broker of Record for your existing plan
without requiring conversion to a new platform. We offer a virtual
marketplace using solutions available through our alliances with
these service providers. This allows us to provide the utmost
flexibility when suggesting a plan that best fits your organization.
Our seamless integration of services can help you manage
expenses, manage your fiduciary liability, improve recordkeeping
accuracy and reduce your compliance concerns.

Maximize Your Plan’s Potential
We understand the diversity of individual learning styles,

experience levels, and educational needs.
We will work with you and your service providers to develop a

targeted communication program and design learning systems that will help you to: 
� Educate your employees
� Raise contributions
� Increase plan participation
� Improve participant asset allocation
� Enhance appreciation of employer-sponsored packages
� Improve employee retention

Single-Source Solutions
A Comerica Securities Retirement Plan Consultant can also provide you with access to a

full range of financial services through Comerica Bank including investment management,
custody services, trustee services, pension payments, recordkeeping, cash management
and access to a full suite of treasury management products.

Comerica Securities Retirement Plan Consultants are located regionally throughout the
U.S., with a support staff who continually reviews the latest changes in the industry and
manages alliances with several industry-leading retirement plan providers. Your local
Orange County Comerica Securities Retirement Plan Consultant is Matthew Richards.

Comerica Securities Inc., member FINRA/SIPC
Securities offered by Comerica Securities Inc. are NOT FDIC insured, are not deposits or

other obligations of or guaranteed by Comerica Bank or any of its affiliates, and are subject
to investment risks, including possible loss of the principal invested. Comerica Securities
Inc. is a broker/dealer, member FINRA/SIPC and a subsidiary of Comerica Bank. Comerica
Securities Inc. does not provide tax or legal advice. Please consult a tax or legal advisor
regarding your situation.

Matthew Richards, Vice President

Matt is a Retirement Plan Consultant with Comerica
Retirement Plan Services, a division of Comerica
Bank. He has been involved in the Retirement Plan
Industry since 2002. Matt holds the Accredited
Investment Fiduciary® (AIF®) and Qualified Plan
Financial Consultant (QPFC) designations, as well as
a Bachelors degree from California State University of
Long Beach and Masters degree from the University
of Southern California.

He is a second-generation native Californian and
lives in Laguna Niguel with his wife and two
daughters. Contact Matt at mrichards@comerica.com
or 714.321.5583.

“Comerica Securities offers a full range of services for
a variety of qualified and non-qualified employee
benefits plans. We accomplish this by providing a

complete and consolidated service agreement. Whether
you’re investigating a new retirement plan provider for
your organization or simply curious as to how your plan

stands up against the competition, Comerica offers
guidance through every stage of the decision-making

process, utilizing a wealth of resources and experience.”

INVESTMENT-Guide_Layout 1  9/14/12  12:14 PM  Page 40



SEPTEMBER 17, 2012                                                                                                                 INVESTMENT MANAGEMENT Advertising Supplement ORANGE COUNTY BUSINESS JOURNAL B-41

INVESTMENT-Guide_Layout 1  9/14/12  12:14 PM  Page 41



B-42 ORANGE COUNTY BUSINESS JOURNAL                                                                           INVESTMENT MANAGEMENT Advertising Supplement SEPTEMBER 17, 2012

t is difficult to miss the headlines, cocktail talk and political debates regarding taxes in
an election year. By this time, most people who may be affected have heard that the
estate and gift tax laws are scheduled to change for the worse in 2013. But what does
that mean to the taxpayer?  More importantly, how can you take advantage of current
tax law before the “disappearing estate and gift tax exemption” – actually disappears?
This article summarizes the estate and gift tax system and the available exemptions

and suggests what you can do to take advantage of current transfer tax laws in 2012.

How do the estate tax and gift tax systems work?
Gift and estate taxes are Federal excise taxes imposed on the transfer of property

(sometimes called “transfer taxes”). Briefly, gift taxes are imposed on “taxable gifts” made
during life, and estate taxes are imposed on items included in a decedent’s “taxable estate”
at death. The gift and estate tax are unified under current law, meaning that these taxes are
imposed on the cumulative amount of taxable transfers made by one person during life and
at death. Gift and estate tax exemptions allow an individual to make a certain amount of
taxable transfers free of transfer taxes by applying a tax credit to avoid paying tax. Much
succession planning revolves around the reduction of a taxpayer’s transfer tax liability by
using gift tax exemptions during life or estate tax exemptions at death.

What is the disappearing estate and gift tax exemption?
The estate and gift tax rates and exemption amounts have been in flux since 2001, due

in large part to a concerted effort to abolish the estate tax. In 2001, the estate and gift tax
rates were 55 percent and the exemption amount was $1 million. The Economic Growth
and Tax Relief Reconciliation Act of 2001 (the “Bush Tax Bill”) gradually reduced the estate
and gift tax rates from 55 percent to 45 percent and increased the estate exemption
amount from 2002 through 2009 to $3.5 million, ending with a repeal of the estate tax for
decedents dying in 2010. Even during the one-year repeal of the estate tax, the Bush Tax
Bill left a $1 million gift exemption and a 35 percent gift tax rate on taxable gifts over the
exemption. The Bush Tax Bill was to sunset in 2010, with the estate and gift tax rates
scheduled to return to 55 percent and the estate exemption amount returning to $1 million.

Instead, in December 2010, the Tax Relief, Unemployment Insurance Reauthorization,
and Job Creation Act (the “2010 Act”) established new estate and gift tax rates and
exemptions for 2011 and 2012.  Under the 2010 Act, the estate and gift taxes were unified
at a 35 percent rate, with a $5 million estate and gift tax exemption (indexed for inflation to
$5.12 million in 2012). The 2010 Act sunsets on December 31, 2012, however, and on
January 1, 2013, the estate and gift tax rates are again scheduled to return to the maximum
rate of 55 percent with $1 million exemptions.

It is important to note a few things about the estate and gift tax system. It does not raise
much money for the Federal government and it does not affect most Americans.
Historically, estate and gift tax receipts amounted to about one to two percent of the annual
Federal revenues. The Congressional Budget Office reports that since 1977, only one to
two percent of adults dying each year have left estates large enough to be taxable. In 2010,
only 15,000 estate tax returns were filed and, after giving effect to deductible marital and
charitable gifts, less than half reported estate tax due; less than $14 billion in estate tax
was collected. By contrast, about 223,000 gift tax returns were filed in 2010, resulting in
about $2.5 billion in gift tax paid. Unlike income taxes, the estate and gift tax system really
only affects the top one percent of taxpayers, as measured by their wealth. A
disproportionate number of those taxpayers live on the East and West coasts.

What are some possible outcomes for the estate and gift tax at the end of the year?
Congress and the Administration have not come to an agreement with respect to estate

and gift taxes.  President Obama has said that he supports a $3.5 million death exemption,
a $1 million gift exemption and a 45 percent estate and gift tax. There does not seem to be
any real movement on this issue at the moment.

There are several possible outcomes:  (1) Congress could act before the November
elections, which seems unlikely, or (2) Congress could act after the November elections
and before end of the year, similar to what happened in December 2010; or (3) Congress
could do nothing and the estate and gift taxes will revert to 2001 levels on January 1, 2013.
Thereafter, Congress could act to revise the transfer tax system retroactively.

What can you do to take advantage of the current estate and gift tax exemption?
Given the uncertainty of the exemption after 2012, many taxpayers are acting now to

take advantage of the $5.12 million gift exemption ($10.24 million for married couples)
while they still have time. The strategy taxpayers employ to use their exemption may
depend on the assets they have and their willingness to part with such assets. Some of the
options are as follows:

Cash Gift – The Simplest Approach
By gifting cash, the recipient will have full income tax basis in the gift, which may come in

handy for future transactions. The down side is that the donor may not be able to use

I
The Disappearing Estate and Gift Tax Exemption

by Timothy J. Kay, Partner, and Steffi Gascón, Associate, Snell & Wilmer LLP

valuation discounts to his/her advantage, and there is no leverage. Furthermore, many
people may not have the liquidity for this strategy.

Advanced Planning – Grantor Trusts Increase Value to Beneficiaries
Referred to as a defective grantor trust or “DGT,” this is an irrevocable trust treated as

owned by the grantor for income tax purposes, but not for gift or estate tax purposes. A
grantor can use his/her exemption to gift assets (using valuation discounts) or cash to a
DGT and name a child (or anyone) as a beneficiary. The grantor is taxed on all items of
income, deductions and credits of the DGT. By paying the income tax for the DGT, the DGT
income can grow income tax-free. The income tax paid by the grantor on the DGT’s behalf
is effectively an additional tax-free gift. The grantor might also choose to sell assets to the
DGT for a low interest promissory note, arbitraging the assets and earnings of the DGT
without triggering additional income tax liabilities.

Spousal Access Trust
Some couples may feel uncomfortable giving away $10.24 million this year, uncertain of

their future needs. The Spousal Access Trust (“SAT”) allows a spouse to create an
irrevocable trust for the benefit of the other spouse by gifting the exemption amount to the
trust (with cash or discounted assets). The beneficiary spouse receives the benefit of the
funds and can even be the trustee. The SAT assets remaining at the spouse’s death may
then pass to children free of transfer tax. The SAT can be a great strategy for the couple
that is not ready to part with their wealth or make their children (or another beneficiary) rich
quite yet. The SAT will be treated as a grantor trust so long as both spouses are alive.

Irrevocable Trusts as Powerful Tools
Irrevocable trusts are powerful tools to implement gifting strategies and can be extremely

flexible. For example, provisions in an irrevocable trust can allow the trustee to change
jurisdictions to take advantage of favorable state tax havens (like Delaware or Nevada) or
changes in tax law. Holding the gifted assets in trust can provide creditor protection and
investment oversight, as well as prevent mismanagement or over-spending by a
beneficiary.

Act sooner rather than later
Taxpayers should not wait until the end of the year to evaluate their estate plan and

gifting opportunities, as they may be too late. Given the unusual circumstances of this
election year, estate planning attorneys will be very busy. Additionally, many of the
techniques used require an appraisal, and qualified appraisers may be forced to turn
taxpayers away if they are too busy. Contact your estate planning attorney soon to discuss
your options to take advantage of the estate and gift tax exemption – before it disappears.

Circular 230 Disclaimer: To ensure compliance with Treasury Regulations governing
written tax advice, please be advised that any tax advice included in this communication,
including any attachments, is not intended, and cannot be used, for the purpose of (i)
avoiding any federal tax penalty or (ii) promoting, marketing, or recommending any
transaction or matter to another person.

Timothy J. Kay

Timothy J. Kay is a Certified Specialist in Estate Planning,
Trust and Probate Law, California Board of Legal
Specialization. His practice is concentrated in tax, trust, and
estate matters with emphasis in estate planning, trust and
probate administration, and estate and gift taxation. Tim can be
reached at 714.427.7400 or tkay@swlaw.com

Steffi Gascón

Steffi Gascón is an associate in the Orange County office of
Snell & Wilmer LLP. Her practice is concentrated in estate
planning and taxation matters. Steffi can be reached at
714.427.7076 or sgascon@swlaw.com.
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Along with a team of insurance professionals, I can offer you various products and
services to protect your assets, your family and your legacy. Insurance solutions may
include long-term care, life and disability insurance to meet your risk management
needs. I can also review your existing insurance program and offer new and creative
concepts that may save time, money and help integrate your tax strategies.
Christopher can be reached at 818.610.3843 or calapple@comerica.com.

s a successful individual or business owner, your business and your family are
depending on your life and health. But what if something unforeseen should
happen? Choosing the most beneficial life insurance coverage is an important
decision. Comerica Insurance Services can help you protect what you value.

At Comerica Insurance Services Inc., we use advanced planning concepts for our
clients on a daily basis. As a full-service insurance agency and a subsidiary of

Comerica Bank, we create and implement a combination of solutions that can reduce
federal estate taxes or eliminate
them altogether. And, we
customize plans that provide the
resources to meet your financial
objectives.

Life insurance can do amazing
things for individuals, families and
businesses. It can help provide
financial security for anyone who
would suffer a loss upon the
death of an insured. This may
include a spouse and children, an
elderly relative dependent upon
another family member’s care, or a business partner. Individuals may need life insurance to
help provide their family with the means to replace income, repay debts, or help complete
financial goals in the event of their death.

In other words, life insurance can be used to establish estate planning strategies for the
accumulation, conservation and distribution of wealth. The need for estate planning
increases with the size of an individual’s estate. However, almost everyone needs some
type of estate plan.

There are a multitude of reasons and ways for using Life Insurance to develop estate
planning strategies with the help of your Accountant/Tax Advisor, Legal Counsel and Life
Insurance Agent:

� Life insurance death proceeds can create a fund that survivors (beneficiaries) can access 
to help replace income and an instant source of cash due to the death of an insured. 
Families with few assets can be dependent on the income of the insured. And, survivors 
who need cash can use the insurance benefits to pay off mortgages or other debts.

� Life insurance death proceeds can be a source of liquidity to help pay federal/state death 
taxes and other death-generated costs.

� Life insurance proceeds can help address the marital deduction limitations of a surviving 
spouse.

There are several types of life insurance policies to be considered when creating an
Estate Plan. Joint Life Insurance policies are available to insure the lives of two or more
people and the policy will pay upon the death of the first spouse or the last person insured
under the policy.

� First-to-Die – Benefits are paid to the surviving insured spouse. The proceeds can be 
used to reduce taxes upon the death of the first spouse if the marital deduction is not 
fully used.

� Second-to-Die – Also known as Survivor Life Insurance, death benefits are paid when 
the second insured dies. Proceeds can be used to cover estate taxes, make charitable 
contributions or to provide for heirs.

There are also other insurance programs that can help reduce estate settlement costs
such as the Gift and Estate Tax Credit, Charitable Gift Donations, Annual Exclusion Gifts
and Transferring Assets to a Trust. In addition to Life Insurance, other coverages available
include:

� Disability Insurance – Provides income that will protect you and your family if you become 
disabled and unable to work.

� Long-Term Care – Provides coverage for expenses not covered by traditional health 
insurance or government programs like Medicare.

� Key Person – Insures a business for the death, or disability, of a key person and the loss 
of that individual’s skill and expertise.

� Business Succession Planning – With a properly structured and funded buy-sell 
agreement, you can assure a smooth and equitable transition of ownership and protect 
the financial future of your business as well as your family.

Our team of Comerica Regional Insurance Consultants are located throughout the U.S.,
as well as a support staff who service and assist our clients. Your local Orange County,
Comerica Regional Insurance Consultant is Christopher Lapple.

September is Life Insurance Awareness Month
Comerica Insurance Services Inc. helps 

to protect what you value

A

Christopher A. Lapple, LUTCF 
Vice President

Advanced Planning Advisor 
Comerica Insurance Services, Inc.

License#OB69563
Years in financial industry: 15
Registered Representative

Regional Insurance Consultant
CA State University BS Finance & Mgt

Life, Health & Accident License
Property & Casualty License

Variable Contracts, Series 6 & 63
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he year 2012 marks 25 years flying the skies and leading the way in aviation for OC-
based company, West Coast Aviation Services. The start-up charter company
blossomed from its humble beginnings into an established, full-service aviation
company with subsidiaries in a variety of areas within the aviation industry.
Subsidiaries include: Aircraft Charter and Management of a diverse fleet of jets
(Challengers, Citations, Hawkers, Learjets, Premiers and Eclipses) and King Air

turboprops, a Regional Fractional Share Program of King Air B200s and 350s, a FAR
Part 145 Repair Station which is a well-respected Hawker Beechcraft Corporation Service
Center and Garmin Dealer, and Aircraft Sales and Consulting which specializes in both
acquisition and resale of a wide range of business aircraft. Today, West Coast Aviation
Services continues to flourish as they add planes to their impressive fleet, increase
customer referrals and expand in their web presence in the social networking sphere.

In 1987, the company began with a single turbo-prop plane that grew the charter division
to a fleet of over 25 aircraft. In early October, West Coast Aviation Services will add a
luxurious 2012 Hawker 900XP mid-size jet to their ever-expanding fleet. The jet will
undoubtedly be an enviable aircraft, with its roomy cabin, enhanced safety features and
Wi-Fi features.

In addition, to the growing charter and management division, the fractional shares
program now boasts over 50 owners whose travel needs within the Western U. S. are met
by a large King Air fleet with only six hours notice.

Furthermore, aircraft and maintenance bases in Orange County, Long Beach and
Ontario, maintain a strong presence in the Southern California market. West Coast Aviation
continues to develop customer relationships and exceed customer expectations of quality,
safety and customer service.

Even with a loyal customer base, West Coat Aviation Services continues to expand its
reach outside the Orange County area. This year, the company focuses on a transition into
the realm of new media and social marketing. The company promotes social interaction
with customers, builds relationships and establishes credibility through a variety of social
platforms.

West Coast Aviation Services proves flexibility and the ability to listen carefully to
customer insights provides the framework for a successful business strategy. The company
and subsidiaries look forward to another 25 years of outstanding service to the private and
business aviation community.

For more information, contact Erin Walsh at 949.852.8340.

T
Serving The Orange County Business

Community for 25 Years

West Coast Charters passenger lounge at John Wayne Airport.Hawker 900XP to join the West Coast Charters fleet in early October.

Hawker 900XP features spacious interior and upgraded amenities.
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s you know, obtaining a higher education can potentially be very expensive. The
ever-rising cost of tuition can leave a college graduate with an enormous amount
of debt. However, there are ways to help with tuition expenses – and do so in a tax-
efficient manner.

Tax-advantaged vehicles known as Qualified Tuition Programs (QTPs) can
provide both you and your beneficiaries with important financial benefits while

helping them meet the costs of a college education. The most common QTP is the 529
College Savings Plan.

QTPs offer a number of opportunities, including:

Tax-Free Growth and Distributions
Investments in QTPs grow tax-free. Distributions for qualified

education expenses, which include tuition, fees, books, supplies and
equipment, as well as certain room and board expenses, also are tax-
free.

Flexibility
You can invest in any state’s program and the funds can be used at

any qualified institution, though certain states offer important benefits
to residents who invest in QTPs sponsored by that state.

Estate and Gift Tax Advantages
Contributions to QTPs are considered gifts for federal gift and estate tax purposes and

qualify for the annual gift tax exclusion, currently $13,000. With 529 Plans, an initial
contribution of $65,000 per beneficiary ($130,000 for married couples) can be treated as a
tax-free gift made over a five-year period.

Significant Donor Involvement
Donors may remain as owners, referred to as account holders/participants, of QTP

A
Qualified Tuition Programs

accounts and can change the beneficiary and/or the selected state program after the QTP
is established. Account holders also may choose the initial investments – based on each
program’s qualified options – and also may make later changes as desired. Account holders
determine when distributions may be made.

High Contribution Limits
Each state sets a limit on contributions – some as high as $395,000 per beneficiary –

with limits generally based on forecasts of qualified higher education expenses. When the
value (contributions plus earnings) of the account reaches the state’s limit, no more
contributions will be accepted. Contribution limits are generally state-specific, thus
contributions made to one state’s 529 Plan may not count toward the lifetime contribution
limit of another state.

If you would like additional information education savings, please call Jack Biedebach,
Financial Advisor at 714.704.4950.

Important Notice: City National Securities, as a matter of policy, does not give tax,
account, regulatory or legal advice. The effectiveness of the strategies presented in this
document will depend on the unique characteristics of your situation and on a number of
complex factors. Rules in the areas of law, tax, and accounting are subject to change and
open to varying interpretations. You should consult with your other advisors on the tax,
accounting and legal implications of the proposed strategies before implementation. City
National Securities provides advice on several pre-screened programs to help you
implement this tax-advantaged technique. For further information, please contact us at
800.280.1464. 

©2012 City National Securities, Inc. Brokerage Services offered through City National
Securities, Inc. Member FINRA/SIPC.

Non-deposit Investment Products: are not FDIC insured; are not Bank guaranteed;
may lose value.

Jack Biedebach 
Financial Advisor
City National 
Securities
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ith the downturn in the financial markets in the last few years, it is not
surprising that many investors who lost money in the market blame their
investment advisers for their losses and have made claims in arbitration, or
in lawsuits.

Although professional liability policies for investment advisers share many
things in common with such policies for doctors, lawyers, accountants and

other professionals, limitations on coverage in investment advisers’ policies seem to
lead more often to insurers denying coverage outright, or disputes as to the proper
allocation of defense fees and costs and settlement costs between covered and
uncovered claims than with most other
types of professional liability policies.

This article will set forth some of the most
important provisions of typical policies that
an investment adviser should be aware of if
a claim has been made, or when
purchasing or renewing such coverage.

Many policies require that services be
performed pursuant to a written agreement
with the client. A coverage defense that
some insurers have actually raised based
on such a requirement is that claims arising
out of work done before the client signs on the dotted line, such as due diligence on an
investment, are not covered.

Immediately notifying an insurer of a claim is vital. Almost all professional liability
coverage is written on a claims made basis and most policies are “claims made and
reported” policies. A “claims made and reported” policy requires that a claim be made
during the policy period and reported during the policy period, or a set time after the
claim is made, typically 30 or 60 days. Although Campbell v. Allstate Ins. Co. (1963) 60
Cal.2d 303, 308 holds that delayed notice of a third party claim by an insured does not
allow an insurer to deny coverage unless the insurer can prove actual prejudice, this
holding does not apply to “claims made and reported” policies, even if the subsequent
policy issued by the same insurer. See Westrec Marina Management, Inc. v. Arrowood
Indemnity Co. (2008)163 Cal.App.4th 1387, 1396.

Most policies have “burning limits,” i.e., defense costs count toward the limits.
Because defense costs reduce the limits available for any judgment or settlement, it is
important for an insured to keep track of defense costs as a claim progresses,
especially in a case where there is a potential for liability above the remaining limits.

Typical policies have a self-insured retention, i.e, the amount of defense costs and
indemnity costs an insured must pay before the insurer’s obligation to provide
coverage kicks in. The limits of liability are usually in addition to the amount of the self-
insured retention, but the specific language of the policy is controlling.

Many policies require the insurer to reimburse defense costs, as opposed to
requiring the insurer to defend. This often leads to disputes over the allocation of
defense costs if there are uncovered claims as duty to reimburse policies usually
require only reimbursement of defense costs for covered claims. Duty to defend
policies are preferable because the insurer must pay all defense costs and then seek
reimbursement from the insured for defense costs solely allocable to uncovered
claims, which rarely ever happens. See Buss v. Superior Court (1997) 16 Cal.4th 35,
48.

An all too common ground for denial of coverage for seemingly covered claims is the
retroactive date. A policy will not cover liability arising out of acts prior to the retroactive
date. Typically the retroactive date will remain the same when an insurer renews a
policy, which provides a strong incentive to keep renewing.

All too often, insureds purchase a policy with a retroactive date that is the policy
inception date because an insurer will charge more for an earlier retroactive date, or
refuse to provide an earlier date. This means that there will be no coverage for claims
arising out of alleged wrongful acts that occurred before the policy incepted. Many
insurers take the position that if any alleged wrongful act occurred before the
retroactive date, there is no coverage for the claim, even though alleged wrongful acts
also occurred after the retroactive date.

When an insured is facing the choice of renewing a policy or going with a different
carrier and the insured wants coverage for prior acts, the insured should consider the
cost of getting an extended reporting period for the current policy, or getting a new
policy with a retroactive date that is earlier than the policy inception date. This is often
not an easy choice because the premium for even a one-year extended reporting
period is typically equal to the premium for the policy.

Another common ground for denial of coverage for seemingly covered claims is the
failure of the insured to give notice of a potential claim. Even if a claim has not been
made, most policies allow the insured to give notice of a potential claim to the insurer

Insurance Coverage 101 For 
Investment Advisers

by Edward Susolik, Partner in Charge, and Tae J. Im, Senior Attorney, Callahan & Blaine

and the insurer will provide coverage if the potential claim later becomes an actual
claim, even if the claim is made outside the reporting period. By failing to give notice of
a potential claim, the insured loses the potential for coverage under the current policy
and often loses coverage under the subsequent policy when the claim is made,
because of alleged misrepresentation in the application for failing to give notice of
potential claims.

Another common issue that all too often arises is when insureds renew their policies
without realizing that unilateral changes in coverage have been imposed upon them
by their insurers. These unilateral changes are often brought on by the fact that certain

types of claims are being made more often
and the insurer wants to exclude or
severely limit coverage for such claims. For
instance, one well-known national insurer
added an endorsement to professional
liability policies issued to investment
advisers upon renewal which raised the
retention for “specialty investments” (which
was defined as commodity futures, real
estate, options, private placements,
unregistered securities, direct placements,
oil and gas joint ventures, foreign securities,

limited partnerships of any type and derivatives and/or strips of mortgage backed
securities or collateralized mortgage obligations) from $25,000 to $50,000 and
changed the retroactive date for such investments to the inception day of the renewal
policy. This endorsement eliminated all coverage for claims arising out of “specialty
investments” under the renewal policy unless claims arose out of acts taken after the
renewal date.

One argument that can be raised against such changes in policy terms is the fact
that the law requires specific notice of a reduction in coverage, and a general
admonition to read the policy for changes is not sufficient. See Davis v. United
Services Auto. Assn. (1990) 223 Cal.App.3d 1322, 1332. One often overlooked
weapon to fight such unilateral changes is Insurance Code section 678.1 which
essentially requires that a “notice of nonrenewal, and the reasons for the nonrenewal,
if the insurer intends not to renew the policy, or to condition renewal upon reduction of
limits, elimination of coverages, increase in deductibles, or increase of more than 25
percent in the rate upon which the premium is based” must be sent to the insured at
least 60 days, but not more than 120 days, before the policy expiration date.

In conclusion, investment advisers need to carefully purchase and renew their
professional liability coverage if they wish to avoid unpleasant surprises when a claim
is made.

Callahan & Blaine’s website is found at www.callahan-law.com.
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Most policies have “burning limits,” i.e., defense costs
count toward the limits. Because defense costs reduce
the limits available for any judgment or settlement, it is
important for an insured to keep track of defense costs
as a claim progresses, especially in a case where there is

a potential for liability above the remaining limits.
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