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Kent Christensen
Kent Christensen is an associate at Call & Jensen, APC with expertise

in civil rights litigation, including architectural accessibility, service animal
issues and employment discrimination suits. He also handles business
litigation and consumer-product complaints. If you have questions about
accessibility at your place of business or would like to discuss current
leases and/or negotiations please contact Mr. Christensen at
949.717.3000 or directly at kchristensen@calljensen.com.

f you are involved in a business open to the public in California, being caught
up in a lawsuit involving the Americans with Disabilities Act of 1990, 42 USC §
12101 (“ADA”) and/or California’s state accessibility laws is merely a question
of when, not if. California courts have seen thousands of lawsuits over the last
few years related to accessibility and likely thousands more disputes have
been resolved prior to a complaint being filed. While the goal for all businesses

should be to remove barriers and ensure accessibility to disabled individuals,
unfortunately even a company’s best efforts are often not enough to avoid litigation
and it can be cheaper to settle the lawsuit out of court
than perform costly repairs.

As part of its ongoing efforts to curb abuse by
professional plaintiffs of state and federal access laws
and to provide incentives to California businesses to
be proactive in removing barriers to access prior to
being sued, California enacted Senate Bill 1186 in
November 2012. The bill attempts to protect business
owners by (1) banning pre-lawsuit demand letters
seeking money, (2) requiring demand letters identify
specific barriers that prevented access to a property,
and (3) implementing provisions to reduce statutory
damages. It also enacted Civil Code section 1938,
which may add costs to a business owner initially.

Civil Code section 1938 states:
A commercial property owner or lessor shall state on every lease form or rental

agreement executed on or after July 1, 2013, whether the property being leased or
rented has undergone inspection by a Certified Access Specialist (CASp), and, if so,
whether the property has or has not been determined to meet all applicable
construction-related accessibility standards pursuant to Section 55.53.

This article briefly explains the requirements of Civil Code section 1938, issues the
landlord and tenant should discuss in negotiating commercial leases related to
accessibility, what benefits section 1938 and California’s CASp program may provide
each, and whether a landlord should have its property inspected prior to negotiating
new lease terms with a potential tenant.

Effective July 1, 2013 Landlords Must State Whether The Property Has Been
Inspected

To comply with section 1938, after July 1, 2013 each new lease need only include a
short statement whether the property has been inspected or not. This is simple and it
is important to note that the landlord is not required to have the property inspected. In
practice, however, landlords are concerned the provision may force an inspection,
force expensive repairs and make negotiations more challenging by making
accessibility a focal point in the lease.

To Inspect or Not To Inspect
With section 1938 coming into effect July 1, 2013, the landlord is now faced with

the decision whether it should have its property inspected by a CASp prior to
attempting to lease the property. Each landlord will need to make this decision based
upon the specific facts surrounding the property and the transaction, however, it is
worth understanding the pros and cons involved in making the decision.

A. What Is CASp and How Can It Help?
In 2008, the California legislature enacted the Construction Related Accessibility

Standards Compliance Act (“CRA”). The CRA’s purpose was to expedite resolution of
ADA litigation and minimize the attorneys’ fees and expenses incurred in those suits.
To do so, the CRA created a procedure for a defendant sued in an ADA access-
related lawsuit to seek a mandatory 90-day stay of the litigation if the property had
previously been inspected by a “certified access specialist” (“CASp”). The CASp
conducts an inspection of the premises and issues a report indicating either (a) that
the property meets all applicable construction related accessibility standards (i.e.,
CASp inspected certificate) or (b) identifies the deficiencies at the property that need
to be repaired to become compliant under the access laws and a schedule for doing
so (i.e., CASp determination pending). Civil Code §§ 55.52-53. The 90-day stay puts
a hold on the lawsuit, including Plaintiff’s attorney’s fees from increasing, while the
parties are required to attend an Early Evaluation Conference. At the EEC, the
plaintiff must produce written documentation specifying the barriers and issues that
form the basis for the lawsuit, (2) the amount of damages sought by the plaintiff, (3)
the amount of attorneys’ fees and other costs incurred to date, and (4) a demand for
settlement of the case. The CRA was well intentioned, but because most ADA suits
are quickly resolved anyway, the CRA has not had the impact the legislature and
business owners had hoped.

SB 1186 was drafted to work in conjunction with the CRA in taking advantage of the
CASp program. It allows a defendant to reduce the total amount of statutory damages

I
Things That Make You Go Hmmm: 

New ADA Legislation Issues To Consider For Landlords and Tenants
claimed by a plaintiff from $4,000 to $1,000 per visit if the property had previously
been CASp inspected (and repaired within 60 days from service of the Complaint).
This protection attaches to the property. Meaning that a landlord or tenant can take
advantage of the benefits regardless of who retained the CASp.

In the typical accessibility action a small reduction in the statutory damages may
not be worth the upfront costs of having the property inspected, however, professional
plaintiffs have upped the ante lately by filing ADA suits as class-actions (seeking
multi-million dollar settlements) and/or seeking statutory damages for multiple visits to

the same property (a recent suit was filed in Orange
County Superior Court against a restaurant seeking
$4,000 in statutory damages for each of the alleged
220 visits!). In those situations, the potential for a 75%
reduction of the statutory damages could be
significant. It should be noted as well that merely
having the CASp inspected sticker displayed at a
property may force the typical drive-by litigant to think
twice about filing suit altogether.

While there are some future litigation benefits to
performing an inspection prior to entering into a lease,
transactional attorneys have complained that there is
little upside in performing an inspection. For instance,
the cost of the CASp inspection and certification in
itself can range from $1,500 – $4,500 depending on

the size of the property. More significantly, the landlord is now faced with actual
knowledge of the violations at its property, which could have substantial repair costs.
Worse still, if the landlord is not in a position to perform the costly repairs, the landlord
will still need to disclose the barriers to the tenant and face the difficult task of
persuading the tenant to take possession of a lawsuit waiting to happen. Depending
on the circumstances, it is easy to see why a landlord may feel it is better off not
having the property inspected and simply stating as much in the lease.

A landlord may also decide it is worth the risk not to comply with section 1938 and
remain silent with respect to an inspection and the status of the property. Section
1938, for instance, does not state what the penalty would be if a commercial lease
does not include the required language. Some attorneys and scholars have surmised
that the failure to place such a provision in the lease could allow a tenant to sue for
indemnity, fraud, misrepresentation, or even rescind the contract. Others, however,
have suggested the term is not material, and would not be grounds for a separate
action.

B. Landlords and Tenants Should Take Advantage of Section 1938 When
Negotiating A Lease

In general landlords and tenants are jointly responsible to comply with federal and
state access laws. Consequently, they are also both potentially liable for violations.
Although they may not avoid liability to a plaintiff altogether by assigning responsibility
to one another, the landlord and tenant are free to allocate the responsibility via
private contract to ensure indemnification and/or contribution when caught in an
accessibility action. Surprisingly, however, even 20 years after the enactment of the
ADA, lease agreements are often silent on the landlord’s and tenant’s specific
obligations related to accessibility of the premises, costs of repairs and
indemnification for litigation expenses arising from a lawsuit. All too often the landlord
and tenant are stuck pointing the finger at the other because the standard lease
agreement discussing maintenance, repairs and indemnification issues, is silent as to
accessibility. The dispute between the landlord and tenant can often be more
expensive and complicated than fighting the underlying ADA litigation. With increasing
litigation and higher settlement demands, landlords and tenants should use section
1938 to their advantage.

For instance, although the negotiations for each lease will depend largely on the
parties involved, the type of property, and leverage each party has, in general both
parties will want to use the provision required by section 1938 to clarify
responsibilities for repairs, upgrades and indemnity related to accessibility and
accessibility litigation.

Where possible, tenants should request the property to be inspected and that the
landlord perform all repairs prior to taking possession of the property. At a minimum,
the tenant should insist that the landlord agree to defend and indemnify the tenant
against an access-related lawsuit down the road. Landlords, on the other hand, may
wish to avoid the inspection altogether for the reasons discussed above and should
push to limit the scope of any accessibility repairs and indemnity to the tenant. At a
minimum, the landlord should seek to cover only accessibility issues related to
common areas of a property and include a cost sharing plans with the tenants for
repairs involving those areas. In evaluating what demands to make and how hard to
fight for each, whether you are a landlord or tenant, will depend on your situation, but
you should take CASp and its benefits into consideration.
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About Greenberg Traurig LLP
Greenberg Traurig LLP is an international, full-service law

firm with approximately 1,750 attorneys serving clients from
36 offices in the United States, Latin America, Europe, the
Middle East and Asia. In the U.S., the firm has more offices
than any other among the Top 10 on The National Law
Journal’s 2012 NLJ 250. For additional information, please
visit www.gtlaw.com.

Bruce Fischer
Bruce Fischer heads Greenberg Traurig’s Real Estate Group in

Orange County. He has a national practice that is focused on working
with real estate funds and real estate investment trusts and their
advisors; institutional lenders and institutional owners in connection with
the acquisition and disposition of commercial real estate (including large
multi-state portfolios), workouts involving complex loan restructuring and
foreclosures; and the negotiation of construction loans, permanent
loans, and mezzanine loans from both the lender and borrower
perspective. Bruce can be reached at fischerb@gtlaw.com or
949.732.6670.

ntroduction
Arriving at mutually agreeable commercial mortgage loan terms can be

(but does not have to be) a challenging task between a sophisticated
commercial mortgage lender and a sophisticated mortgage borrower. The
key to simplifying the mortgage loan negotiating process is for the lender
and borrower to identify, and agree upon, the material loan terms up front,

before committing significant time and significant funds to the transaction.

Vehicle for Documenting the Mortgage Loan Terms
Typically, in connection with a borrower’s attempt to solidify the terms of a

mortgage loan with one or more mortgage lenders, the borrower and mortgage
lender will enter into a letter of intent, an application or commitment. The main
difference between the letter of intent, on the one hand, and the application and
commitment on the other hand, is that the former is typically not binding on the
parties and the latter is typically binding on the borrower, but not on the lender until
accepted by the lender. For purposes of simplicity, this article will refer to all three
types of documents as the “Letter of Intent” or “LOI.” Regardless of whether the
LOI is legally binding on the parties, such documentation does set forth the
expected material business terms of the mortgage loan. Hence, negotiation of
such terms should be taken seriously, as such terms will dictate (whether legally
binding or not) the final terms of the applicable loan documents. The key to
negotiating the terms of the LOI is to ensure that all material business and legal
issues are addressed in the LOI. The LOI is not intended to cover all possible
issues. Rather, the LOI is intended to cover only those issues that the lender and
borrower consider material and that may be the subject of reasonable
disagreement between the parties at the time the actual loan documents are
negotiated.

A well-prepared LOI can be an extremely helpful tool that can be used by a
borrower in attempting to select a lender from a pool of lenders that may be
interested in providing financing to the borrower, as the LOI provides the borrower
with the opportunity to compare and contrast both material business terms and
legal terms between the various lenders, and can be used as a useful tool to
initiate healthy competition amongst the lenders.

Material Mortgage Loan Terms To Be included in the LOI
Basic Business Terms. Of course, the basic business terms of the mortgage

loan will be included in the LOI. These include whether the loan is to be a recourse
or non-recourse loan (i.e., whether the lender’s recourse for repayment of the loan
is limited to its collateral or whether the lender is entitled to pursue the borrower or
a credit worthy entity that serves as a guarantor), the maximum loan amount,
whether the interest rate is a fixed rate or floating rate, the interest rate, the loan
term, whether any prepayment penalty is to be paid in connection with any
prepayment and any corresponding prepayment premium, and whether the loan is
subject to a lockout period for any specified period of time, and whether the loan is
to be amortizing (required principal payments) or interest only payments.
Cash Management. Depending on the lender, the borrower’s track record and

the loan to value ratio, the lender may require some form of cash management
system to be put in place, which may range from not requiring any form of cash
management system, to requiring what’s commonly referred to as a “hard” lock
box, which requires all project cash flow to be deposited into an account controlled
by the lender and then disbursed to the borrower to cover operating costs based
upon a detailed budget, with all excess cash flow being applied in reduction of the
outstanding principal balance of the loan. A borrower with a good track record and
with a low loan to value loan (below 60 or 65%) should be able to avoid the
implementation of any cash management system. In addition, some lenders may
attempt to impose various impound and reserve requirements for insurance, taxes,
tenant security deposits, and tenant improvement allowances and leasing
commissions for future leasing. Again, depending on the borrower’s track record
and the loan to value ratio, some or all of these reserve requirements may be
avoided.

I
Selecting the Right Commercial Mortgage Lender and Terms; 

The Key to Success
by Bruce Fischer, Greenberg Traurig LLP

Restrictions on Transfers of the Property and Direct and Indirect Equity
Interests. Whether the loan can be assumed by future transferee’s of the
mortgaged property and restrictions on indirect equity interests in the borrower can
be important to the strategic operations of the borrower’s principals and the future
sale of the property. The assumability of a low interest rate loan for a future
purchaser of the property, as well as the ability of the borrower’s indirect owners to
make transfers of equity interests without changing control of the borrower, are
important restrictions that need to be addressed at the LOI stage.
Financial Covenants Applicable to the Borrower and any Guarantor. In the

last five years, as a result of the liquidity crisis, it is has not been uncommon for
lenders to impose a variety of ongoing financial covenants that must be
continuously satisfied by both the borrower and any guarantor (including net worth
and liquidity tests for the guarantor and DSCR testing for the borrower), with the
failure to satisfy the same resulting in either an incurable loan default, a mandatory
re-margining of the loan to satisfy the financial covenant and/or the institution of
some form of cash management system. A borrower should attempt to avoid the
imposition of any form of ongoing financial covenants. However, if they can’t be
avoided, at the minimum, the borrower should test, up front, all financial covenants
to insure that, based on conservative and aggressive operating assumptions, it will
be able to satisfy the financial covenants.
Operational Restrictions. Lenders will often times impose restrictions upon the

borrower’s right to enter into leases, lease amendments and expansions, lease
terminations, and service contracts and capital contracts. In order for a borrower to
be able to freely and effectively operate its mortgaged property it will want to limit
the imposition of such restrictions on it by the lender. It is customary for an
experienced borrower with a good track record, on a low leveraged loan, to have a
lot of freedom in entering into such agreements if they don’t reach a certain level of
materiality – such as leases that don’t exceed a certain square footage threshold
relative to the total square footage of the project.
Repayment Guaranties; Carveout Guaranties. Almost all lenders will require

some form of “carveout guaranty” from a credit-worthy affiliate of the borrower to
guaranty any loss under the loan (or, in some cases, the full loan amount) upon the
occurrence of certain “bad boy” acts and, in some cases, will require a full, or
partial, loan guaranty. The full or partial loan guaranty can usually be avoided  for
permanent loans (although it is rarely waived for construction loans). However, the
“carveout guaranty” can be rarely avoided, with the only point of negotiation being
the breadth of the carveout guaranty. Depending on the lender, the borrower’s
track record, the product type and the loan to value ratio, the borrower should be
successful in limiting the carveout guaranty to “bad boy” acts that constitute bad
acts that are taken by the borrower in violation of the loan documents and that are
within the total control of the borrower – such as filing bankruptcy or transferring
the property. The breadth of these guaranties can be a significant sticking point in
negotiating loan documents and should be negotiated up front in the LOI with as
much detail as possible to avoid future disagreements in connection with the
negotiation of the loan documents.
Other Material Terms. Other provisions that should be addressed in the LOI are

financial reporting requirements for the borrower and guarantor, general insurance
requirements, including any requirements for earthquake and/or terrorism
insurance, and the lender’s right to sale or participate the loan and the borrower’s
obligation, if any, to pay the lender’s legal fees incurred in connection with the
same.

Conclusion
Although the LOI is not intended to set forth all of the terms and conditions of the

mortgage loan being provided by the lender, it should set forth all of the terms of
the mortgage loan that the lender and borrower consider to be material, including
many of the loan terms described above. A well-drafted LOI between the lender
and borrower as part of the initial selection process of a lender by the borrower will
help the borrower choose the right lender for the loan transaction and will help to
minimize protracted negotiations of the mortgage loan documents.
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or more than a decade, The
Paul Merage School of
Business at UC Irvine has
been adding value to a
prestigious group of companies
in Orange County called

Corporate Partners. Each year,
members of this elite network have the
opportunity to participate in the Merage
School’s MBA Consulting Program. The
program consistently provides a
competitive edge to participating
Corporate Partners, while MBA
students come away with critical
business experience they can apply
toward their careers.

“Our collaboration with business
leaders through the MBA Consulting
Program has set a standard of
excellence and helped place the
Merage School among the top 5 to 10%
of accredited MBA programs in the
world,” stated Emile Pilafidis, director of
the MBA Consulting Program and
professor of Strategy at The Paul
Merage School of Business.

The MBA Consulting Program
consists of two parts: a Fall Full-Time MBA Consulting Program and a Winter
Fully Employed MBA Consulting Program. The companies that participated
during the 2012-2013 academic year were:

� Fall Program: Experian, Hyundai, PAAMCO, Thales USA and Walmart
� Winter Program: CT Realty Investors, Edwards Lifesciences, Northrop

Grumman, Shelly Automotive Group and Walmart
“Our program has grown every year. This prestigious group of companies is

testament to the excellent quality of the
program,” said Shaheen Husain,
executive director of Corporate
Relations and Business Development.
“Our Corporate Partners clearly value
the insight they gain from our
students.” 

“Experian is proud to be a Corporate Partner of The Paul Merage School of
Business. Our organization maintains a strong focus on education and has
benefitted greatly from our relationship with the School,” said Allen Anderson,
president of Business Information Services as Experian.

Experian has participated in the MBA Consulting Program multiple times with
tremendous outcomes for both the company and the Merage School students,
some of whom have come away gainfully employed with Experian.

“We have a significant number of Merage School MBA graduates in

F
Corporate Partners Build Business, Students Gain Experience

leadership positions throughout our
organization,” continued Anderson.
“Every quarter, we have had the
privilege of working with students in the
internship and consulting programs and
have appreciated the energy, focus and
insight these students bring to each
project.”

“Our team of students learned a lot
about how to frame a project, conduct
research and deliver actionable
recommendations in a convincing well-
supported fashion,” said Sagnik
Mukherjee, a second year Full-Time
MBA student at the Merage School. “We
also learned how to deal with
interpersonal situations involving tasks,
leveraging each other’s strengths and
managing the expectations of the
Experian team.”

Anderson commented, “We were
impressed with the quality of work the
Merage School MBA team delivered.
They developed and provided unique,
fresh and actionable perspectives.”

Walmart, a newcomer to Corporate
Partners, also participated in the Fall

Full-Time MBA Consulting Program. The project was sponsored by Kimberly
Sentovich, senior vice president of Walmart’s Pacific Division.

“The presentation of materials the Full-Time MBA team presented was
excellent,” said Sentovich. “We gained valuable information and forged
relationships with these up-and-coming leaders that may benefit us even more in
the future. We were so pleased with the results from our Fall project that we
agreed to sponsor a follow up study for Winter 2013.”

And sponsor they did. After their
experience with the Fall program,
Walmart was one of five companies to
participate in the Winter 2013 MBA
Consulting Program along with CT
Realty Investors, Edwards Lifesciences,

Northrop Grumman and Shelly Automotive Group.
Among the Winter projects, the Edwards Lifesciences project was unique in

that it included a mix of MBAs and Engineering Management students who are
studying at UC Irvine. This team conducted a Marketing and Sales study of
Edwards’ Critical Care Equipment business, on behalf of the company’s
worldwide Critical Care business team.

“The Global Marketing team of Edwards Lifesciences’ Critical Care business
wanted to better understand the competitive landscape,” said Ramin Mousavi,

The CT Realty Team (from left): Emile Pilafidis, professor and director of the MBA
Consulting Program; Ruchi Lamba, FEMBA 2014; Chad Pit, FTMBA 2013; Olga
Timofeeva, FEMBA 2014; Marle Chen, FEMBA 2013; Brian Baker, FEMBA 2014; and
Carter Ewing, Dongzi Chen, Jim Kelly, and Susan Barlow from CT Realty Investors. 

Abbott Medical Optics, Inc.
Arbonne International
Bausch + Lomb Surgical
The Boeing Company 
CT Realty Group
Edwards Lifesciences
Emulex Corporation 
Experian
Global Benefits Group 

The Walmart Team (Back row from left):  Shaheen Husain from the Merage School;
Michael Fan, FEMBA 2013; Charlene Ong, FEMBA 2013; Sapna Bang, MSEM 2013;
Jinelle D’Souza, MSEM 2013, Saurabh Bhambry, FTMBA 2013; Drew Aron,
management consultant from Point B (Team Coach), and Emile Pilafidis, professor
and director of the MBA Consulting Program at the Merage School.
(Front row from left):  Walmart executives Ananya Kaikini, Kimberly Sentovich and
Robert Dyer.

The Edwards Lifesciences Team (from left): James Whitesides, Tim Patz, Ramin
Mousavi, and Nan Li from Edwards Lifescienes; Shaheen Husain from the Merage
School; Emile Pilafidis, professor and director of the MBA Consulting Program;
Brent Marcus, co-founder of Cyberspace Promotions, Inc. (Team Coach); Nirav
Parikh, FEMBA 2013; Kimberly Co, MSEM 2013; Johnway Yih, MSEM 2013; Wayne
Chiang, FEMBA 2013; Amanda Gage, MSEM 2013, and Syed Abbas Naqvi, MSEM
2013.

HireRight, Inc.
Hyundai Motor America 
IBM Corporation 
Mazda North America Operations
Microsemi Corporation
Neudesic 
Northrop Grumman
One LLP
Pacific Alternative Asset Management 

Company (PAAMCO)

The Merage School Corporate Partners
Parker Hannifin Corporation
Point B 
The Precept Group
PricewaterhouseCoopers 
Rohl, LLC 
Shelly Automotive Group
Sage North America
Steelhead Brewery Co. 
Taco Bell Corporation 

Thales USA
Union Bank 
Virtium Technology, Inc. 
Walmart Stores Inc.
Wells Fargo Bank
The Wet Seal, Inc.
Xerox Corporation
Yamaha Corporation of America

continued on page C-74
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he Williston Financial Group family of title insurers, which includes
California-based WFG Title, is a full-service provider of title insurance
and real estate settlement services for lender, commercial and
residential transactions nationwide.

Noble oversees the strategic development
as well as the day-to-day processes for the

commercial services operation. Noble has over 28
years of industry experience. He has worked with a
major national title underwriter in various positions,
including Homebuilder’s Division Manager, Major
Projects Manager, Director of Operations and Senior
Underwriter. He has extensive experience
underwriting commercial, subdivision, residential,
litigation and foreclosure transactions. Noble has
underwritten transactions throughout Southern
California and across the country, including many
local high-profile projects.

In addition to Noble, WFG Title’s Commercial
Division has several outstanding members with its California operation. Phil
McCrea is a skilled professional and has an extensive and illustrious background
in title insurance and management. McCrea heads up the sales team lead by Liz
Bergold. Liz goes above and beyond to meet her clients’ needs. Any time fast
work or creative thinking is needed, she will exceed expectations. James Powell

T
WFG Title Commercial Services Division

David Noble to head operation from Irvine
and Michael Simons are also members of this outstanding sales force. Each of
them possessing exceptional relationship based skills and backed by an
outstanding service oriented team. Kellie Thompson, Senior Commercial Escrow
Officer, has over 18 years of escrow experience. Kellie has closed many complex
transactions throughout the state and is well respected for her  attentiveness and
ability to get the deal done; Robin Roseberry, Title Officer; Al Japzon, Title Officer;
Ron Collier, Title Officer; Lisa Sisk, Escrow Assistant and Katheryn Natividad
Payoff Manager. Collectively, the team has over 150 years of title industry
experience.

WFG clients will make use of their collective experience and knowledge to
handle the most difficult challenges, and will likely come to appreciate their high
standard of efficient, prompt and professional assistance.

About WFG Title Insurance Company
WFG Title Insurance Company, a Williston Financial Group Company, is a

financial services firm built around the directive to “communicate, collaborate
and coexist.” WFG Title Insurance Company is committed to applying a new
philosophy to the traditional commercial real estate industry, protecting our
clients by adhering to the CONSUMER FINANCIAL PROTECTION BUREAU
(CFPB) and working to meet the changing needs of its clients, agents and
associates. For more information, please go to www.WFGNationalTitle.com.

Noble

CORPORATE PARTNERS BUILD BUSINESS, 
STUDENTS GAIN EXPERIENCE
continued from page C-72

manager of Strategy at Edwards Lifesciences. “As a Corporate Partner, we felt
this was an ideal opportunity to engage the students at the Merage School and
also address a business need.  The work we received exceeded our
expectations. Our team of MBA students tackled the correct issues and went the
extra step to deliver and convey important information.”

The MBA Consulting program is an elective for MBA students and offers a
valuable addition to student resumes. Both the Fall and Winter MBA Consulting
Programs are delivered in cooperation with the Merage School’s Corporate
Partners, a multidisciplinary group of individuals and companies who are
instrumental in supporting the Merage School. Since its inception in 2002, the
MBA Consulting Program has completed 112 projects for 71 different
organizations involving 637 students and more than 56,000 student hours of
work. Since the start of the program, the Merage School has been fortunate to
have had many of the largest and most innovative companies in Southern
California participate. In turn, the School’s MBA students have been fortunate as
well, with several walking away with job offers following the program.

“We’ve had a number of MBA students come away from the Consulting
Program with job offers in hand,” said Pilafidis. “The program certainly helps
students in their career positioning and builds experience that they would not
have received through traditional classroom exercises. They learn practical
research techniques and go through the process of doing the analysis. They also
experience what it is like to deliver a senior-level presentation to company
executives, and manage a client relationship and inter-team dynamics.”

About Corporate Partners
Corporate Partners are companies with a passion for excellence and a desire

to be part of a world-class, vibrant business network. For more than 30 years,
member companies have generously invested in the education of The Paul
Merage School of Business students and have continued to be dedicated
philanthropic partners. The generosity of each of the member companies is
exemplified in the continued involvement and community volunteer leadership.

As a Corporate Partner member, companies are given first option to participate
in the MBA Consulting Program and have access to potential MBA candidates for
an extended period of time. This collaboration demonstrates the key role
companies and students play in building and sustaining an energetic business
network. The partnership between industry and higher education, to provide real-
world learning opportunities for students builds a strong sense of community and
enhances the Merage School’s overall competitive edge.

To learn more about the Merage School’s Corporate Partners, visit
merage.uci.edu/go/corporatepartners or call 949.824.4530.
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Jennifer Bojorquez
Jennifer Bojorquez is a partner in the Real Estate

Finance practice group. Bojorquez’ practice focuses on
real estate finance and real estate, including

construction and term loan financing on office,
residential and resort properties and the acquisition and

disposition of commercial properties. She may be
reached at 949.622.2727 or

jennifer.bojorquez@troutmansanders.com. 

Krystle Gomez
Krystle Gomez is an associate in the Corporate

practice group. Gomez’ practice focuses on mergers and
acquisitions, corporate governance, and project
development and finance. She may be reached at
949.622.2723 or krystle.gomez@troutmansanders.com.

Matthew C. So
Matthew C. So is an associate in

the D&O and Professional Liability
practice group. So’s diverse

practice includes representing insurance companies
and representing secured creditors in connection with

real estate finance. He may be reached at 949-622-
2765 or matthew.so@troutmansanders.com.

n January 2014, the existing limited liability company act in California (the
Beverly-Killea Limited Liability Company Act) will be repealed and
superseded by the California Revised Uniform Limited Liability Company Act,
popularly known as RULLCA. RULLCA was signed into law by Governor
Jerry Brown on September 21, 2012, and is the focus of an increasing
amount of scrutiny as managers, members, advisors and lenders to

California LLCs attempt to understand and cope with the forthcoming changes, and
in some cases, unpleasant surprises it presents.

Applicability
RULLCA applies to existing LLCs and LLCs formed under the laws of California

after January 1, 2014, and, for purposes of foreign registration and liability of certain
debts and obligations, foreign LLCs registered in California prior to or after such
date. However, RULLCA provides that the prior law will govern certain actions of
existing LLCs, including votes or consents taken by an existing LLC’s members or
managers prior to January 1, 2014 (even if a certificate or document is required to
be filed with the state relating to such vote or consent but is not filed prior to such
date), and any transactions and contracts entered into by the existing LLC prior to
January 1, 2014. While RULLCA further provides that it gives a maximum effect to
the principles of freedom of contract and to the enforceability of operating
agreements – and thus, as demonstrated above, should not retroactively alter
exiting contracts with third parties – it will nonetheless alter provisions of an existing
operating agreement. Managers, members and advisors to California LLCs must
consider two things in preparation for the new Act: first, whether the California LLC
structure is the best option to serve an entity’s purposes moving forward and,
second, what revisions, if any, must be made to an existing LLCs operating
agreement prior to RULLCA taking effect.

Significant Changes for Manager-Managed LLCs
LLCs are the preferable organizational structure for many California real estate

investors, small businesses and entities with holding companies. Generally, such
LLCs are managed by one or more managers – and not the members – to reduce
legal and business operating obstacles. While RULLCA authorizes manager-
managed LLCs, it requires that a company’s articles of organization and operating
agreement expressly establish management by a manager or managers. If an
existing LLC is relying on such a statement solely in its articles of organization, its
operating agreement must be revised to provide that the company is manager-
managed, or else it will be subject to RULLCA’s default rule and become a
member-managed entity.

Under RULLCA, manager-managed LLCs are subject to material changes
concerning the operation of the company. Specifically, RULLCA provides certain
rules for manager-managed LLCs, including a requirement that the consent of all
members of a LLC is required to do any of the following:

� Sell, lease, exchange or otherwise dispose of all, or substantially all, of the 
LLC’s property, with or without the goodwill, outside of the ordinary course of 
the LLC’s activities;

� Approve a merger or conversion under RULLCA;
� Undertake any other act outside the ordinary course of the LLC’s activities; or
� Amend the operating agreement.
RULLCA provides that these provisions may only be varied by a written operating

agreement. Thus, prior to January 2014, managers of a California LLC – particularly
those with several members – should review and amend any operating agreement
to ensure that it expressly identifies when the consent of all members is required
and when it is not, including specifically addressing those matters which would

I
The New Limited Liability Company Law in California

Will the LLC structure still work for you?
by Jennifer A. Bojorquez, Partner, Krystle Gomez, Associate, and Matthew So, Associate; Troutman Sanders LLP

otherwise be subject to the revised RULLCA rules. Companies and their advisors
may also want to consider whether the agreement adequately defines the matters
that are within the ordinary course of the LLC’s activities. For new transactions, real
estate investors, lenders and their counsel should also consider the implications of
an LLC agreement’s failure to specify that only the consent of the manager is
required in connection with a sale of the LLC’s property. This could include real
estate sales, whether by the LLC itself or as a part of the exercise of a lender’s
rights and remedies (including receivership sales). Some title companies may not
insure such sales unless the 60-day appeals period has expired (with respect to a
receivership sale) or the consent of all of the members of the LLC is obtained,
which may prove difficult if the property value has significantly deteriorated and the
investors have lost their investments.

Additionally, the Beverly-Killea Limited Liability Company Act provides that only
the vote of a majority of the members is required to amend the provisions of the
articles of organization or operating agreement. Many existing LLC agreements
may be silent regarding the consent necessary to amend the agreement, relying on
the default provisions of the existing law instead. Such agreements should be
modified to specifically address amendment consent requirements. Otherwise,
unanimous consent will be required. Managers that take no action prior to the act
becoming operative in January are likely to suffer transaction delays.

Substantive Changes For All Existing LLCs
There are a number of other conceptual changes under RULLCA that affect both

manager-managed and member-managed LLCs alike. Some of the more prominent
changes include the following:

� Conflicts: One function of RULLCA is to give a company’s operating
agreement priority over its articles of organization in the event of conflicting
provisions. The only exception is for third parties reasonably relying on the articles.
Any existing LLC that has been relying on a statement in its articles (e.g., that an
LLC is manager-managed) must amend its operating agreement prior to January
2014 to eliminate the conflicting provision, or be subject to the change.

� Fiduciary Duties: RULLCA’s focus on fiduciary duties has been a much
discussed topic of the new Act. RULLCA expands the concept of governing fiduciary
duties to explicitly include the duty of loyalty, the duty of care and “any other
fiduciary duty.” While RULLCA prohibits an operating agreement from
“unreasonably reducing the duty of care,” it will allow companies to modify (but not
eliminate) the duty of loyalty as it applies to a manager. However, any such
modification must be clearly stated in a company’s operating agreement with the
informed consent of the members. RULLCA emphasizes the heightened knowledge
required in such situations, and notes that informed consent by a member differs
from a member who is deemed to statutorily assent to the operating agreement

About Troutman Sanders
Troutman Sanders in an international law firm with more than 600 lawyers and

15 offices throughout the North American and Asia.  Its attorneys have
participated in major real estate transactions in California and around the globe
and vigorously negotiate and advocate on behalf of its clients within the real
estate industry. The firm represents an array of clients, including lenders,
developers, operators, buyers, sellers, lessors, lessees and real estate-focused
private equity funds. It provides advice on virtually every aspect of real estate
transactions including the acquiring, financing, leasing, managing, owning and
operating of real estate. The firm’s attorneys are also experienced in the
structuring, negotiating and implementation of real estate financing transactions,
including complex loan syndications, single-lender facilities, loan origination,
distressed debt work, capital formation and bankruptcy.
www.troutmansanders.com
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elow are four key developments that have the potential to shape the real estate
industry in the second half of 2013.

1. Fannie, Don’t Go!
Multifamily housing has been the hottest real estate sector since the downturn.

However, this could change due to a recent announcement from the agency that
regulates Fannie Mae and Freddie Mac. The Federal Housing Finance Agency

(FHFA) announced earlier this year that Fannie Mae and Freddie Mac are targeting a 10%

B
Real Estate Trends to Watch

by Sean Matsler and Lauren Spiegel, Manatt, Phelps & Phillips LLP

reduction in their multifamily business volume from 2012 levels. The reduction is
supposed to be achieved through a combination of increased pricing, more limited product
offerings and tighter underwriting. The debt market for multifamily loans has been
normalizing from the peak of the financial crisis when Fannie and Freddie held a 70%
share of the market (compared to its historical 40% share) but perhaps not fast enough for
FHFA. It remains to be seen whether this announcement will motivate private CMBS
players to get back in the market to pick up the year-end deals that Fannie and Freddie
(or their regulator) want to leave on the table or whether the announcement will temper

Lauren Spiegel
Lauren Spiegel is a transactional real

estate partner at Manatt and can be
reached at lspiegel@manatt.com.
Lauren’s practice focuses on real estate
and finance transactions. She
represents developers and capital
providers in real estate acquisitions,
dispositions, joint ventures, debt
financings and workouts.

continued on page C-80

the appetite for multifamily acquisitions.

2. Shop ‘Til You Drop
Developers are making this fantasy a

reality. Both hospitality and retail have been
struggling to recover from the financial
crisis, but perhaps an alchemy of these two
sectors is a solution. Developers across the
country are looking to develop and
redevelop commercial centers as hotel-
retail mixed-use projects. For example,
Macerich is developing 1.4 million square
feet of residential, office, hotel and retail
space adjacent to Tysons Corner Center in
McLean, Virginia, which is scheduled to
open in 2014. Closer to home, R.D. Olson
Development broke ground last August on
its $60 million Tustin Pacific Center, a
196,000-square-foot mixed-use hotel and
retail development in Tustin. There are
numerous other examples across the
country as developers take advantage of
the essential truth that every airport
Cinnabon employee knows – travelers
splurge.

3. Underperforming Asphalt
Despite the love affair that every

Southern Californian has with his or her car,

Sean Matsler
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a vocal contingent of urban planners are advocating doing away with minimum parking
requirements imposed by cities on all types of development. These planners argue that
minimum parking requirements serve as a barrier to affordable housing (since the extra
land needed for housing cars is expensive) and as a barrier to walkable neighborhoods
(since walking through a parking lot does not quite feel like a stroll along the Champs-
Elysées). West Hollywood, Washington, Seattle, St. Paul, New York, Portland and Ithaca
are cities experimenting with on-site parking requirements to see if such actions will pave
the way to utopia. Closer to home, Tustin recently adopted an innovative parking
ordinance that allows all or a portion of a project’s required parking obligation in the Old
Town Cultural Resources district to be met through the payment of an annual $60 fee. As
a result, businesses and new developments can make use of the city’s public parking
infrastructure to meet their private on-site parking demand.

4. CEQA Reform, Toothfairies, and Other Pleasant Thoughts
Anyone involved in real estate development, or who knows someone in real estate

development, has heard the very specific tone of voice used when uttering that hated
four-letter word: CEQA.  It’s a combination of hatred and resignation – but mostly
hatred. As they know, CEQA compliance can be expensive, time-consuming, and laden
with risk, and it’s affecting more and more projects. Recently, an Environmental Impact
Report (the most elaborate environmental review document available under CEQA) was

REAL ESTATE TRENDS TO WATCH
continued from page C-78

required in connection with a new single-family home in Newport Beach. Not a sprawling
subdivision affecting endangered species or a new smelting plant – one home. Add
CEQA litigation to the mix, and the negatives multiply. Lately, CEQA litigation has become
less about protecting the environment, and more about thwarting economic competition.
For instance, late last year, the City of Redondo Beach brought a CEQA action against
the City of Torrance in an effort to halt Nordstrom’s relocation from Redondo Beach’s
South Bay Galleria to Torrance’s Del Amo Fashion Center. Because of these and other
examples of abuse, even Jerry Brown hates CEQA.

What to do about this broken system? Enter CEQA reform: the long-awaited and much-
heralded remedy to CEQA’s ills. The overall CEQA reform concept had the wind at its
back headed into the current legislative session in Sacramento, even if its details were
uncertain given all of CEQA’s problems. The governor is a vocal proponent, and the
cause found a strong advocate in then Senator Michael Rubio (D–Shafter). However, the
prospect for CEQA reform in 2013 has noticeably dimmed in recent months with the
resignation of Senator Rubio from the Senate in February and the gathering force of
antireform advocates. These opponents of reform include environmentalists, labor unions
and others who have learned how to harness CEQA to their advantage. Although Senate
President Pro Tem Darrell Steinberg took the CEQA reform baton from Senator Rubio
and more than two dozen CEQA bills have been introduced in Sacramento, it is now
widely believed that meaningful CEQA reform is unlikely this year. Ironically, of all the
pending bills, the one with the most momentum at the time of this writing is championed
by environmental groups and would actually expand CEQA’s scope.

THE NEW LIMITED 
LIABILITY COMPANY ...
continued from page C-76

when such party becomes a member of
an LLC. Any existing LLC that opts to
modify the fiduciary standards imposed
by RULLCA should consider what
actions are necessary to obtain the
appropriate consent from its members.

� Indemnification: RULLCA’s
default rules provide for mandatory
indemnification of any member in a
member-managed LLC and any
manager of a manager-managed LLC
who complies with the duties set forth
in the Act. However, RULLCA provides
that an operating agreement may alter
or eliminate such indemnification and
may limit or eliminate completely a
member or manager’s liability to the
LLC and other members for money
damages, except with respect to:
breaches of the duty of loyalty; receipt
by such party of a financial benefit to
which such party was not entitled;
liability for excess distributions;
intentional inflictions of harm (on a
person or the LLC); or intentional
violations of criminal law. An existing
LLC should consider the benefits and
liabilities of the proposed RULLCA
indemnification policies and, to the
extent possible, amend its operating
agreement to address any concerns.

� Overriding RULLCA Provisions:
As noted above, RULLCA contemplates
giving the maximum effect to the
enforceability of operating agreements.
However, the new Act identifies certain
provisions from which an LLC cannot
“opt-out” in its operating agreement.
Thus, mangers, members and their
advisors may need to contemplate
whether a California LLC still satisfies
the needs of the entity under the new
law.

Prepare for January 2014
Prior to RULLCA taking effect, LLC

managers, members and advisors
should review RULLCA in connection
with a company’s existing operating
agreement and articles. A focus should
be given to any potential 2013 year-
end transaction that might carry over
into 2014 and be subject to the
additional or varying requirements of
RULLCA. Please call Troutman
Sanders if you would like additional
information on RULLCA or assistance
with review and modification of your
existing LLC agreements.
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