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NOMINEES

Manny A. Abascal

Latham & Watkins

Joseph Akrotirianakis

King & Spalding

Mark R. Attwood

Jackson Lewis P.C.

Jonathan Bloch

Brownstein Hyatt Farber 
Schreck

Lori Bowman

Ogletree Deakins

Larry Braun

Sheppard, Mullin, Richter & 
Hampton

Brad D. Brian

Munger, Tolles & Olson

Joshua Briones

Mintz Levin Cohn Ferris 
Glovsky and Popeo PC

Lowell Brown

Arent Fox

Cyndie Chang

Duane Morris

Christopher Chorba
Gibson, Dunn & Crutcher

Monisha A. Coelho
Kalara Law Firm

Jeffrey H. Cohen
Skadden, Arps, Slate, 
Meagher & Flom

Michelle Cooke
Manatt, Phelps & Phillips

Lorraine D’Alessio
D’Alessio Law Group

Eva Davis
Winston & Strawn

Jack DiCanio
Skadden, Arps, Slate, 
Meagher & Flom

Diana L. Dowell
Stokes Wagner 

James J. Dragna
Morgan, Lewis & Bockius

Liz Dubeck
O’Melveny & Myers

David C. Eisman
Skadden, Arps, Slate, 
Meagher & Flom

Gregory Evans
McGuireWoods

Patrick J. Foley
Lewis Brisbois Bisgaard 
& Smith

Amy R. Forbes
Gibson, Dunn & Crutcher

Tanya Forsheit
Frankfurt Kurnit Klein & 
Selz PC

Darren G. Gardner
Seyfarth Shaw

Richard C. Giller
Polsinelli

Michael A. Gold
Jeffer, Mangels, Butler & 
Mitchell

Patrick Harder
Nossaman

Brian Horne
Knobbe Martens Olson 
& Bear

Jonathan A. Hyman
Knobbe Martens Olson 
& Bear

Andrei Iancu
Irell & Manella

Rickey Ivie
Ivie, McNeill & Wyatt

Richard Kaplan
Kaplan Marino

Jeffrey H. Kapor
Buchalter Nemer

Tracey Kennedy
Sheppard, Mullin, Richter & 
Hampton

Matt Kline
O’Melveny & Myers

Marilyn Klinger
Sedgwick

Dana A. Kravetz
Michelman & Robinson

Stephen G. Larson
Larson O’Brien

Seth Levy
Nixon Peabody

Timothy Long
Orrick, Herrington & 
Sutcliffe

Crystal Lopez
Mintz Levin Cohn Ferris 
Glovsky and Popeo PC

Carol K. Lucas
Buchalter Nemer

Mike Margolis
Blank Rome

Nina Marino
Kaplan Marino

Michael L. Matkins
Allen Matkins

Larry McFarland
Kilpatrick Townsend & 
Stockton

Matthew McNicholas
McNicholas & McNicholas

Gary A. Meyer
Parker, Milliken, Clark, 
O’Hara & Samuelian 

Michael Meyer
DLA Piper

Sanford L. Michelman
Michelman & Robinson

Ann Marie Mortimer
Hunton & Williams

Jerold Neuman
Liner

James Bo Pearl
O’Melveny & Myers

James Eric Price
Los Angeles Immigration 
Attorneys

John B. Quinn
Quinn Emanuel Urquhart 
& Sullivan

Erin R. Ranahan
Winston & Strawn

C.N. Franklin Reddick III
Akin Gump Strauss Hauer 
& Feld

Rick Richmond
Jenner & Block

ATTORNEYS
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NOMINEES

GENERAL COUNSEL

Eric Alderete

Molina Healthcare

Marvin Ammori

Hyperloop One

June M. Baldwin

KCETLink Media Group

Jennifer J. Banks

Alexandria Real Estate 
Equities

Todd Bressler

Suffolk Construction

Francesca Brooks

Century Group

Cori Cardwell

United Pacific

Nicole Duckett Fricke

Los Angeles Clippers

Andrew J. Dunbar

Bel Air Investment Advisors

David Durant

YapStone

John Erikson

Wedbush Securities

Marc P. Goodman

Pepperdine University

Margaret G. Graf

Archdiocese of Los Angeles

Michael “Mickey” Green

99 Cents Only Stores

Victoria Harvey

Smile Brands Inc.

Christopher J. Henderson

Salem Media Group

Chadwick Ho

Hulu

Tania Hoff

NBCUniversal Media

Lily Y. Hughes 

Public Storage 

Jennifer Ishiguro

Gateway One Lending & 
Finance

Deborah Kanter
The Broad Foundation

Heather Karatz
Los Angeles Football Club

John K. Lee
Bank of Hope

Richard B. Levy
ICM Partners

Jason J. Matthes
Spokeo

Kim Matthews
Hot Topic

Laurel Mintz
Elevate My Brand

Lisa Murison
Edmunds.com

Glenn Nieves
Wilcon

Leandro Palencia
Wedbush Securities

Guthrie Paterson
Trace3

Sara Priola
PeerStreet

Robert Rader
Ovation 

Leila Rouhi
Ring.com

Fernanda L. Schmid
Cornerstone Research

Noah Steinsapir
Kretek International, Inc.

Tyler Theobald
Marcus & Millichap

Jeanine Percival Wright
ZestFinance

Vivian Yang
The Trade Desk

Paul Rosen
Crowell & Moring

Susan Kohn Ross
Mitchell Silberg & Knupp

Dylan Ruga
Stalwart Law Group

Roman Silberfeld
Robins Kaplan

Richard Simmons
Sheppard, Mullin, Richter & 
Hampton

Randye B. Soref
Polsinelli

George A. Stohner
Faegre Baker Daniels

Steven B. Stokdyk
Latham & Watkins

Adam Streisand
Sheppard, Mullin, Richter & 
Hampton

Julia B. Strickland
Stroock & Stroock & Lavan

Jeffrey Sultan
Jeffer, Mangels, Butler & 
Mitchell

Ellisen S. Turner
Irell & Manella

Karen Vogel Weil
Knobbe Martens Olson 
& Bear

Peter M. Weil
Glaser Weil Fink Howard 
Avchen & Shapiro

Alex M. Weingarten
Venable

David Welch
D|R Welch Attorneys at Law

Debra Wong Yang
Gibson, Dunn & Crutcher

Edward Zaelke
Akin Gump Strauss Hauer 
& Feld
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and congratulates this year’s nominees

is proud to support the

Los Angeles Business Journal
2017 Leaders in Law Awards
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By JON GORDON and  
JESSE WELSH-KEYSER

It is hard to open a newspaper, see tech compa-
ny ads, or read a professional trade publication 
lately without encountering references to 

“blockchain” platforms and applications. 
If you haven’t been closely following the 

technology’s rapid expansion, you may feel as 
if the chain has left the station and you missed 
out. Mentions in daily news reports chronicling 
the technology’s rapid expansion come in every 
flavor and context: cryptocurrency speculation 
(Bitcoin, Ethereum, Litecoin, etc.) character-
ized by wild appreciation interrupted by major 
swoons, ICOs (initial coin offerings) and TGEs 
(token generation events) used to raise money 
for startups and access applications for user com-
munities, securities regulation and guidelines 
from the SEC and foreign regulators, “smart” 
contracts proposed to eliminate trust issues and 
inefficiencies in a growing variety of applications 
and sectors, and others too numerous to men-
tion. In reality, while the pace of recent progress 
has been impressive, there is a great deal of unre-
alized potential, needed development, uncertain-
ty and risk ahead for the foreseeable future with 
plenty of opportunity to get informed and even 
shape how the technology is leveraged in new 
industry sectors going forward. Here, we offer a 
brief description of blockchain technology, its 
current applications and how it might transform 
the world of commercial contracts. 

Blockchain is the technology on which cryp-
tocurrencies like Bitcoin and Ethereum are built. 
A blockchain is an open, distributed database 
of information and transactions that is contin-
uously reconciled. In somewhat oversimplified 
terms, “blocks” of encrypted code are created to 
reflect a specific set of information and transac-
tions. Once a block is created, it is propagated 
throughout a network and then replicated by 
every node on that network—effectively creat-

ing an immutable, “open ledger” for the specific 
information and transactions memorialized in 
that block. Each subsequent block (reflecting 
new or additional transactions or information) 
is then attached to the block that preceded it, 
forming an immutable “chain” of permanent 
blocks, all replicated for definitive verification on 
every node of the entire network. 

Most notably, blockchains have been used to 
create and document every trade of cryptocurren-
cies to date, including “issuances” of crypto “coins” 
and “tokens” used to fund companies and projects. 
(No, this is not a way to avoid the securities laws of 
the US and other jurisdictions.) While there have 
been hiccups, and there will certainly be more, the 
blockchain protocol is widely regarded as extreme-
ly secure and maximally tamper-proof. In addition 
to creating a permanent and immutable record of 
currency transactions, blockchain has been touted 
as an ideal way to reliably archive and access med-
ical records, corporate records (the State of Dela-
ware has already authorized the use of blockchain 
technology for corporate shareholder ledgers), 
supply chain records (did the containers leave the 
port and what exactly was in them?), property and 
title records, etc.

The value of these “archival” applications 

seems self-evident, and there 
is little doubt these will 
continue to be short- and 
long-term growth areas. But 
what about the performance 
and execution of documents 
that govern the relationships 
between parties—the con-
tracts? Ethereum has already 
demonstrated that simple 
contracts can be created and 
automatically executed on 
the same blockchain that 
powers their cryptocurrency. 
Financial institutions and 
financial product companies 

have already jumped aboard with enthusiasm. 
They see clearly the benefit of a secure, indis-
putable and verifiable system for recording the 
terms of trades (including for derivative products) 
capable of self-executing based on events pegged 
to prices, dates and other variables that can be 
written directly into the code on the blockchain. 
It appears that such trades can be started, execut-
ed, paid and settled all on the chain, and recent 
reports are that a number of institutions have 
already successfully tested this proposition.

But financial market trades, options, futures 
and derivative products are only a small sliver 
of the world of commercial contracts, and they 
are particularly well-suited to coding a series of 
“if this then that” instructions. Likewise, if a 
smart contract provides that when a shipping 
container reaches the dock at a particular port, 
payment will issue from one party to another. 
This, too, seems suited to self-execution on 
the blockchain. Several startups are already 
exploring the implementation of blockchain 
technology for simple forms of licensing like 
digital music or movies, which may be good 
candidates for smart contracts because digital 
content can be requested, delivered and paid 
for all on the blockchain. Similarly, in many 

instances non-digital product sales could auto-
matically generate royalty payments pursuant to 
the terms of a blockchain smart contract. 

The bigger question is whether blockchain 
technology can be effectively leveraged—with-
out sacrificing the security or integrity that 
makes it so appealing—when determination of 
performance of a contract is more nuanced or 
complicated than simply saying a package has 
(or has not) arrived at a predetermined destina-
tion. What if sources outside the digital informa-
tion in the blockchain are needed to determine 
if a party has performed or if a milestone has 
been met in order to determine the next step 
of further performance, payment, termination, 
damages or restitution, etc., in a multistep pro-
cess? This is the stuff of millions of negotiations, 
renegotiations, revisions and even lawsuits every 
day in commercial relationships—can it be man-
aged on the blockchain? Maybe.

Already, blockchain pioneers and deep 
thinkers are working on the more complicated 
cases. Central to the ability of a blockchain 
smart contract to handle performance questions 
will be the ability of the code within the block-
chain to make “queries” to a trusted source that 
then goes outside of the blockchain to verify all 
manner of performance. In one prominent and 
very recent example, a white paper was released 
on September 4, 2017, proposing a system for 
a network of “oracles” that will communicate 
with external systems and with the smart 
contracts to verify data and performance. (See 
Steve Ellis et al., ChainLink, A Decentralized 
Oracle Network, v. 1.0 (Sep. 4, 2017).)

We may someday see an entire ecosystem 
of trusted external sources that are as resistant 
to tampering and mischief as the blockchain 
itself, but that undertaking is daunting and 
will take time. The role of trusted sources and 
lawyers who understand blockchain capabilities 
and coding will be significant in meeting this 
challenge to make sure that “frictionless” con-
tracting on the blockchain functions usefully 
and without unintended consequences. 

Jon Gordon is a partner at Alston & Bird in Los 
Angeles, assisting clients with deals and strategies 
involving technology and intellectual property. Jesse 
Welsh-Keyser is an associate at Alston & Bird work-
ing in these same areas.

Jumping Aboard the Blockchain:  
What Lies Ahead for “Smart Contracts”?

T he Los Angeles County Bar Association 
(LACBA), one of the largest voluntary met-
ropolitan bar associations in the country, has 

established the LACBA Independent Juvenile 
Defender Program (IJDP) in partnership with 
Los Angeles County to provide legal services to 
youth charged with crimes in the Los Angeles 
County juvenile delinquency system. 

“We are extremely pleased to work with the 
County of Los Angeles to create the Indepen-
dent Juvenile Defender Program. This innova-
tive approach will provide a wide range of social 
welfare and legal services, with the goal of reduc-
ing recidivism among juvenile offenders,” said 
LACBA President Margaret P. Stevens. 

IJDP’s Directing Attorney, Cyn Yamashiro, 
said, “We are implementing a best-practices and 
holistic mode of representing youth. LACBA’s 
Independent Juvenile Defender Program inte-
grates psychological and familial assessments to 
identify the core reasons the minor has come into 

contact with the juvenile justice system. In addi-
tion, IJDP provides our attorneys with ancillary 
resources to support their clients, including social 
workers, investigators, writs and appellate sup-
port, and academic and entitlement advocacy.” 

“Before IJDP, appointed counsel was required 
to provide all ancillary resources from a single fee 
awarded by the court, approximately $350. Fur-
ther, the attorneys had to petition the courts for 
funds to provide their clients with social workers, 
investigators, and appellate counsel. Now, these 
resources are readily available to them through 
our program,” Yamashiro added. 

IJDP attorneys are available on site daily at 
each of the eight Juvenile Delinquency Districts 
of the Los Angeles Superior Court − Compton, 
Eastlake, Inglewood, Lancaster, Long Beach, 
Los Padrinos, Pomona, and Sylmar. In instances 
when both the Public Defender and Alternate 
Public Defender are conflicted out of a case, IJDP 
attorneys will represent the juvenile defendant. 

Current IJDP attorneys are experienced crim-
inal defense attorneys who have extensive juve-
nile and adult trial experience. Those attorneys 
who wish to join IJDP must complete a specific 
curriculum designed to insure competence in 
the juvenile delinquency system. Additionally, 
LACBA hosts brown bag/office hours for attor-
neys new to the program, and provides ongoing 
training and real-time support. 

Prior to accepting the appointment as direct-
ing attorney, Yamashiro was a professor and 
founding executive director of the Center for 
Juvenile Law and Policy at Loyola Law School, 
where he established the first juvenile delin-
quency policy and defense legal clinic and taught 
classes in advanced criminal litigation skills, 
juvenile law, and trial advocacy. 

An experienced criminal trial attorney, 
Yamashiro had his own criminal defense practice 
and served as a Los Angeles County Deputy 
Public Defender. He has tried 52 cases to jury 

and litigated over 200 bench trials in municipal, 
juvenile, and superior court. L.A. County Super-
visor Mark Ridley Thomas appointed Yamashiro 
to the Los Angeles County Probation Commis-
sion, where he served as president for two years. 

Yamashiro leads an in-house staff of eight, 
including: 

• A writs and appeals attorney to answer prac-
tice questions and provide written legal support for 
attorneys and file writs on behalf of IJDP clients; 

• A resource attorney to provide attorneys 
support on entitlements issues ranging from aca-
demic support to mental health services and fos-
ter care, in addition to carrying his own caseload; 

• A social worker to prepare bio-psycho-
social assessments of youth and their families 
for use in developing the guilt and disposition 
stages of their cases, and to oversee a network of 
juvenile- specific social workers to provide sup-
port for IJDP clients; and 

• An investigator who carries her own case-
load and coordinates a network of investigators 
who are juvenile specialists. 

Yamashiro estimates IJDP will handle up to 
2,000 cases per year. 

Attorneys who are interested in joining IJDP should 
contact Tracy Andrade at tandrade@lacba.org or 
(213) 896-6429.

L.A. County Bar Association Establishes  
Independent Juvenile Defender Program

Jesse Welsh-KeyserJon Gordon
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A decorated 20 year veteran 
Sargent with the Newport 
Beach Police Department 
testifies for another officer in 
a discrimination case in the 
same department, identifying 
superior officers.  Not long after, 
a course of harassment against 
that same Sargent commences.  

His wife, a civilian dispatcher for the same department 
also becomes the object of scorn.  A random audit of the 
Sargent’s computer yields inappropriate computer use 
and leads to a demotion.  At the Civil Service hearing 
challenging the demotion, the Chief of the police 
department speculates about wife-swapping leading to 
a public confrontation between the wife and the Chief.  
Soon after, further computer misuse is identified and 
the Sargent is terminated.  Nine months later so, too, 
is the wife.  During the course of discovery, extensive 
Pitchess motions revealed considerable unprofessional 
conduct of other officers who were not demoted.  The 
cases proceeded in two different trials when the Court 
refused to consolidate.  No offers were made and trial 
commenced.  After three weeks of trial in Orange 
County Superior Court with co-counsel Melanie R. 
Savarese and Lawrence J. Lennemann, settlement (of 
$500,000.00) is achieved.  The employment case with 
everything.

After cutting his legal teeth in 
medical malpractice actions, Jim 
O’Callahan became interested 
in the interplay between the 
practice of medicine and medical 
devices and pharmaceutical 
products. He now devotes a 
substantial portion of his practice 
to pursuing the manufacturers of 

defective drugs and defective medical products.
O’Callahan is currently pursuing cases against the 

makers of defective hip implants and surgical devices, 
including robots used to perform invasive surgery and 
extract organs and tissue. He is also handling cases 
involving epidural catheters and endotracheal tubes.

Following his lay role in the Vioxx litigation, 
O’Callahan now serves on the California Steering 
Committees for the Risperdal litigation and the Actos 
litigation. Risperdal is a drug that was marketed for “off 
label” use and resulted in adolescent boys developing 
gynecomastia. Actos, a Type II diabetes medication, 
caused some users to develop bladder cancer.

O’Callahan also spearheaded the firm’s successful 
efforts to keep open the long-term care unit at the 
Motion Picture and Television Fund facility in 
Woodland Hills. The firm worked with residents and 
their families to insure that the MPTF stayed true to its 
historical mission and that the facility survived to serve 
those affiliated with the industry.

Bryan Stow v. Los Angeles Dodgers
On March 31, 2011, Bryan 

Stow was viciously attacked by 
two Dodgers fans in the Los 
Angeles Dodgers parking lot 
after attending the Opening 
Day game pitting the Dodgers 
against their rival, the San 
Francisco Giants. Bryan Stow’s 
injuries from this attack left him 

permanently impaired. The Girardi & Keese trial team 
consisting of Thomas V. Girardi, David R. Lira, Chris 

Aumais and Nicole DeVanon brought suit on behalf 
of Bryan Stow against the Los Angeles Dodgers and its 
then owner, Frank McCourt. The complaint alleged 
that delays and gaps in security deployment allowed the 
two attackers to not only to assault Mr. Stow, but other 
Giants’ fans during and after the game. The evidence 
showed that the two off-duty police officers assigned the 
lot where Bryan Stow was attacked did not arrive in the 
parking lot until thirty minutes after the attack on Bryan 
Stow had occurred.

After five weeks of trial and testimony from fifty-six 
witnesses, the jury found in favor of Bryan Stow and 
rendered a verdict against the Dodgers in the sum of 
$13,901,738.00. This verdict is significant as no jury in 
California has held a professional sporting team liable 
under a premises liability theory in decades. Further, 
after the verdict, other professional sports stadium 
owners contacted Girardi & Keese for ideas to improve 
fan safety at sporting events. Mr. Lira is a member of the 
American Board of Trial Advocates and the International 
Academy of Trial Lawyers which are invitation- only trial 
lawyer organizations.

Amy Solomon is Girardi 
Keese’s top advocate for woman’s 
contraception litigation. Ms. 
Solomon is working on the Yaz/
Yasmin/Ocella contraception 
litigation. Yaz, Yasmin and 
Ocella birth control is a newer 
type of oral pill sold by Bayer. It 
has been aggressively marketed 

without adequate warnings about serious and potentially 
life-threatening side effects including blood clots, 
stroke, and death. Ms. Solomon represents hundreds of 
plaintiffs who have suffered said injuries as a result of 
Yaz, Yasmin or Ocella use.

Ms. Solomon also spearheads the firm’s Transvaginal 
Mesh Litigation. Ms. Solomon represents hundreds 
of women whose lawsuits have been filed against the 
makers of transvaginal mesh devices. These medical 
devices were defectively designed and caused serious 
health problems.

The meshes are implanted to treat pelvic organ 
prolapse or stress urinary incontinence, but have been 
linked to mesh erosion, organ damage, chronic pain, 
bowel and bladder perforation, vaginal scarring, urinary 
problems and infections which require additional 
surgeries with permanent damages.

CARSON
Corporations love to 

represent to the world that 
they are socially conscious 
or environmentally friendly. 
Unfortunately, this is not always 
true.  

Girardi Keese’s Tom Girardi, 
Bob Finnerty and Christopher 
Aumais are currently pursuing 
such a case where Dole 
Foods Company, Inc. and its 
subsidiaries knowingly built 
homes in the late 1960’s over a 
heavily polluted site in Carson, 
California. GK represents over 
1,000 residents in the Carson 
Carousel Housing Tract where a 
state of emergency was declared 

last July by the Carson City Council because of high 
levels of explosive methane gas and the presence of 

cancer-causing benzene 100 times higher than the 
allowable state risk levels. 

When the contamination was discovered, Dole 
did not step forward in a socially responsible way 
and has refused to participate in the investigation 
and remediation of the neighborhood. While the 
homeowners were told not to come into contact with 
the soil in their yard, Dole was spending millions to 
avoid participating in the clean-up. Dole has stated 
it has a 30 million dollar budget for expert witnesses 
to help them avoid their responsibilities. Rather 
than clean-up and engage in social responsibility 
Dole appears to be content to litigate forever. Dole’s 
defenses are: 1) It happened too long ago; 2) They 
did not realize that toxic materials would be harmful 
to people and, 3) It was not them that did it but one 
of their subsidiaries. The problem for them is they 
purchased the contaminated property from Shell Oil 
with full knowledge of the toxic waste. Dole even 
signed an agreement with Shell saying that they would 
clean up the site. However, they never removed the 
contamination and did not disclose anything to the 
residents who bought the homes. 

Ultimately, firms like GK play an integral role in our 
democracy by holding corporate wrong-doers like Dole 
accountable. 

Zofran Litigation
In 1991, GlaxoSmithKline 

obtained FDA approval to 
market Zofran, a powerful anti-
nausea medication designed 
to treat nausea and vomiting 
in cancer patients undergoing 
chemotherapy and radiation 
treatment. Zofran became a top-
selling drug and generated $1.3 

billion in sales for Glaxo in the first 9 months of 2006. 
In December 2006, Glaxo lost patent protection for 
Zofran and other pharmaceutical companies were now 
able to manufacture a generic version of the drug. In 
order to keep Zofran profitable, Glaxo began marketing 
Zofran “off-label” to doctors as a treatment for pregnant 
women experiencing morning sickness, even though 
Zofran was never tested or approved for such use by the 
FDA. 

Glaxo’s desire to put profits before patient safety 
resulted in total catastrophe. Pregnant women who 
had been taking Zofran for morning sickness began 
giving birth to children with birth defects – cardiac 
malformations, cleft palates and kidney defects. Medical 
researchers and scientists confirmed the nightmare 
relationship between Zofran and birth defects was very 
real, finding a two-fold increase in the risk of certain 
birth defects to babies born to women taking Zofran 
during their pregnancy. In 2012, Glaxo agreed to pay a 
$3 billion settlement to the U.S. Department of Justice 
to resolve civil allegations that it promoted several drugs, 
including Zofran, for off-label use and paid kick-backs 
to doctors for prescribing the drugs.

Girardi & Keese currently represents several women 
and their young children who have been devastated by 
this all too familiar pharmaceutical practice of profits 
over safety. Thomas V. Girardi and Keith D. Griffin are 
heading up the litigation team against GlaxoSmithKline 
on behalf of these women and children who have been 
so badly harmed by this drug company. Both Mr. 
Girardi and Mr. Griffin are members of the American 
Board of Trial Advocates, which is one of the most 
selective and prestigious trial lawyer organizations in the 
country. 

ADVERTISEMENT
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The world’s leading immigration law 
firm, right here in Los Angeles

A world of difference in immigration. From visas and work permits, to advisory 
services and corporate compliance, we work with each client to understand 
their business and immigration priorities. As the industry leader in immigration 
law, we’re here in Los Angeles working with individuals, investors (EB-5), 
families, small start-ups, mid-size local companies and large corporations in 
the state’s most prominent industries. 

Fragomen, Del Rey, Bernsen & Loewy, LLP 
444 South Flower Street, Suite 500 
Los Angeles, CA 90071
T +1 310 820 3322
www.fragomen.com/losangeles

Mitch Wexler, Partner 
mwexler@fragomen.com

Chad Blocker, Partner 
cblocker@fragomen.com

Michael Boshnaick, Partner 
mboshnaick@fragomen.com

Jeffrey Kikuta, Partner 
jkikuta@fragomen.com

By RYAN LANDIS

It is critical for all manufacturers, distributors 
and retailers selling products into California 
to evaluate their product lines for compliance 

determination because on August 30, 2018, 
new California regulations go into effect that 
will impact warning requirements for such 
products.  

Virtually any company that sells or distrib-
utes consumer products in California will need 
to assess possible compliance with the new 
regulations under California’s Safe Drinking 
Water and Toxic Enforcement Act of 1986, 
(referred to as “Proposition 65”) in order to 
manage their liability risks in the upcoming 
year. That includes any online sales. Thus, 
companies located out-of-state also will be 
affected.  Many companies will face consider-
able challenges for products manufactured or 
sourced overseas as the chemical regulations in 
other countries tend to be less stringent.

Under Proposition 65 product manufac-
turers, retailers, distributors, business owners, 
and property managers will be subject to new 
warning requirements for products and/or 
premises that can expose anyone in the state of 

California to any one of over 900 listed chem-
icals if exposures to the chemical(s) exceed a 
certain threshold level.  Subject products can 
range from brass nozzles on water hoses to vinyl 
picture book covers to dietary supplements.  
The regulatory revisions are considered the 

most significant change in the Proposition 
65 implementation process within the last 30 
years.  The regulatory revisions modify both 
the warning language content for the product 
or premises and the method of transmission 
for the warning language.  Failure to comply 
may result in actions pursued by the Attorney 
General, respective local enforcement prose-
cutor, or even from private individuals acting 
as citizen enforcers “in the public interest.”  
Penalties for violating Proposition 65’s warning 
requirement can be up to $2,500 per violation 
per day and, in addition, a company may be 
responsible for attorneys’ fees incurred by the 
prosecuting counsel.

Under the revised regulations that will 
go into effect, California’s Office of Environ-
mental Health Hazard Assessment (OEHHA) 
has mandated certain changes to the warning 
requirements for qualified compliance.  The 
Proposition 65 statutory scheme provides that 
the warning must be “clear and reasonable.”  
To avoid prosecution under Proposition 65, 
and a potential litigation battle over what is 
“clear and reasonable,” the regulations set forth 
specific language and identification require-
ments for warnings that will be deemed “safe 

harbor” compliant.  Examples of “safe harbor” 
warnings for products that contain a chemical, 
or chemicals, under the carcinogen and repro-
ductive toxicant list are as follows:

Long-form:

WARNING: This product can expose 
you to chemicals including [name of 
one or more chemicals] which is [are] 

known to the State of California to cause 
cancer and birth defects or other reproduc-
tive harm. For more information go to  
www.P65Warnings.ca.gov. 

Short-form:

WARNING: Cancer and Reproductive 
Harm www.P65Warnings.ca.gov.

One critical change is the identification 
on the warning of at least one chemical in the 
product, or on the premises, that may result in 
an exposure. This specific chemical identifica-
tion requirement poses a significant burden on 
manufacturers, distributors and retailers doing 
business in the State or selling products into 

Are You in Compliance with Forthcoming Critical 
Revisions to California Consumer Product Regulations?

Ryan Landis
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the State insofar as: the language of the warn-
ing(s); the methods and timing of transmission 
(placement of labels and/or signage, when the 
warnings must be given, etc.); and avenues 
of sale (retail outlets, internet, catalog, etc.).  
There are certain long-form and short-form 
language options under the new warning regu-

lations which include additional specifications 
such as: a hazard symbol (black exclamation 
in a yellow triangle); the word “WARNING” 
bold in all caps; identification link to the 
OEHHA controlled website on Prop 65; and 

possible reiteration in other languages.  Failure 
to strictly comply with the “safe harbor” lan-
guage or methods of transmission can create a 
significant risk of liability.   

Proposition 65 requires companies with 10 
or more employees that do business in Califor-
nia to provide warnings to consumers regard-

ing Proposition 65-listed chemicals in their 
products that may cause cancer, birth defect or 
other reproductive harm.  The Proposition 65 
chemical list, which is updated several times 
a year, has grown to include more than 900 

chemicals.  It includes a wide range of natu-
rally occurring substances as well as synthetic 
chemicals that include additives or ingredients 
in common household products, pesticides, 
food, drugs, dyes or solvents.  Most Proposition 
65 “failure-to-warn” claims involve allega-
tions of “lead” or certain plasticizers known as 

phthalates (e.g. DEHP, DINP, DIDP) in con-
sumer products.  It is critical that companies 
know and understand all the chemicals in their 
consumer products so that they can ensure 
whether warnings are required.

Under the new regulations there will still be 
exceptions for:

• Companies with less than 10 employees;
• Exposures below a certain threshold level 

– to the extent one is established and a compa-
ny can prove it by way of exposure assessment;

• Warnings set forth in a Court-entered 
Orders or Judgments.

Even the first two exemptions listed above 
can be challenging.  Small companies that fall 
under the employee number exemption may 
still find that their product retailers (with more 
than 10 employees) turn to them to cover 
any costs for enforcement actions related to 
those products.  Out of the more than 900 
Proposition 65-listed chemicals OEHHA has 
only established threshold exposure levels 
for approximately a third of them.  For the 
remaining two-thirds of the listed chemicals a 
company asserting this exception will have the 
burden, and cost, of establishing such a thresh-
old level.  

The nuances from the current regulations to 
those that go into effect on August 30, 2018 are 
intricate and, therefore, preparation of company 
compliance and standard operation procedures 
should begin to be implemented sooner rather 
than later. These changes will have a significant 
impact on any company that does business in 
California, or sells products into California, if 
they are not otherwise exempt.

Ryan Landis is Principal with Polsinelli LLP.
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Virtually any company that sells or distributes consumer products  

in California will need to assess possible compliance with the  

new regulations under California’s Safe Drinking Water and  

Toxic Enforcement Act of 1986, (referred to as “Proposition 65”)  

in order to manage their liability risks in the upcoming year.  

That includes any online sales. Companies located out-of-state  

also will be affected.
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How safe is our water infrastructure from the 
next cyberattack?  Can hackers cripple a 
large dam or shut off water service to an 

entire city?  Although there has been increased 
attention and media focus on privacy and data 
security following recent data breaches and 
global ransomware cyberattacks, it is important 
to consider the cybersecurity risks posed to our 
nation’s vital infrastructure, in particular water 
management systems.  The cybersecurity chal-
lenge faced by the water sector is significant.  It 
is defined by challenging vulnerabilities, ded-
icated and well-resourced threats, and poten-
tial consequences that could affect countless 
Americans and cause severe economic damage.  
Managing this risk will require concerted effort 
to, among other things, fix vulnerabilities 
in legacy infrastructure, cooperate with law 
enforcement to deter and apprehend cyber 
criminals, and ensure that the water system 
remains resilient under even the most chal-
lenging conditions.  

The risk to water infrastructure is not 
remote. Cyber criminals, including those affil-
iated with foreign governments, have already 
attempted, and in some cases succeeded, in 
hacking water infrastructure.  According to an 
unsealed New York federal grand jury indict-
ment, in August and September 2013, Hamid 
Firoozi, an Iranian computer expert with ties 
to the country’s intelligence agencies, accessed 
control systems for the Bowman Avenue Dam 
in Rye, New York, about 30 miles north of 
Manhattan.  According to the indictment, 
Firoozi used publically disclosed vulnerabili-
ties to access the system that controlled the 
dam’s gate, water levels, and flow rates.  If the 
gate had not been manually disconnected for 
maintenance reasons, Firoozi would have been 
able to “remotely operate and manipulate the 
[dam’s] gate,” which could have released uncon-
trolled water from the dam.  

This attack may be an indicia of future 
threats to critical water infrastructure.  An 
increasing number of water utilities connect 
their control systems to other local networks 
or directly to the Internet to allow operators 
remote access or simply to save money, with-
out addressing the associated risks.  Just last 
month, the National Infrastructure Advisory 
Council (NIAC), a group of CEOs convened 
by the Department of Homeland Security to 
advise the President on critical infrastructure 
security, warned that such direct connections 
“introduce vulnerabilities” into infrastructure 
systems.  An earlier NIAC report concluded 
that cyber security awareness in the water 
sector “is often limited,” and the sector suffers 
from insufficient cyber expertise and lack of 
“advanced capabilities to adapt to a range of 
potential threats.”  Water infrastructure man-
agers face a “perfect storm” of challenge: legacy 
technology that is difficult to upgrade, cost 
pressures encouraging more remote access, and 
highly constrained budgets to hire qualified 
cybersecurity personnel.   

Historically, the most common security con-
cern, for the water sector as well as other indus-
tries, has been data breaches, including theft of 
personal information.  In a typical example, in 
August 2017, the city of Oceanside in Southern 
California fell victim to a malware attack that 
stole personal and financial information from 
water utility customers.  However, the risk of a 

cyberattack causing physical damage to a water 
system is increasingly salient.  For instance, 
in March 2016, it was reported that mali-
cious actors made multiple intrusions into an 
unnamed water utility (dubbed “Kemuri Water 
Company”), in which they used a payment sys-
tem vulnerability to gain access to control com-
puters, altering water flow and treatment-chem-
ical releases.  Similarly, in November 2011, a 
hacker compromised a Houston water utility’s 
control system protected by a three-character 
password.  In an earlier incident, an employee 
gained access to the Arizona Salt River Project’s 
system through a back-up computer’s dial-up 
modem, allowing him to access personal data 
and, potentially, canal operations.  In 2000, 
a former project consultant accessed a local 
Australian utility’s control system and spilled 
raw sewage, contaminating local waterways and 
other property.  These incidents demonstrate 
that water systems are vulnerable to remote 
access attacks and there are individuals or 
groups with a clear intent to compromise our 
water infrastructure. 

In addition to its unique properties, the 
water sector is also vulnerable to many of the 
same techniques that affect other industries: 
cyber criminals exploit known vulnerabilities 
in Internet-facing computers, install mali-
cious software through a USB drive or other 
removable media, or, most frequently, send 
“phishing” emails to employees loaded with a 
computer virus. The good news is that these 
threats can be mitigated. Owners and operators 

of water systems can develop a cybersecurity 
remediation plan to ensure that their systems 
are patched and updated, enforce strong inter-
nal controls like barring removable media, and 
continue to train employees in cybersecurity 
best practices. Indeed, owners and operators of 
water infrastructure can develop and exercise a 
cybersecurity response plan to ensure that their 
entire management team knows what to do, 
and who to call, when a cybersecurity incident 
occurs. 

When the Department of Justice unsealed 
the indictment against Firoozi, then-U.S. 
Attorney Preet Bharara issued a call to arms for 
companies charged with operating and protect-
ing critical infrastructure throughout the coun-
try: “The infiltration of the Bowman Avenue 
dam represents a frightening new frontier in 
cybercrime,” Bharara said in a statement.  “Con-
fronting these types of cyber-attacks cannot be 
the job of just law enforcement. The charges 
announced today should serve as a wake-up 
call for everyone responsible for the security 
of our financial markets and for guarding our 
infrastructure. Our future security depends on 
heeding this call.”

Given the potentially devastating effects of 
cyberattacks and the unique security vulnera-
bilities of critical infrastructure, these security 
threats must be addressed. As the National 
Infrastructure Advisory Council concluded, 
in addition to government agencies, “[w]ater 
associations, NGOs, academia, and the private 
sector—particularly CEOs—must all be engaged 

and committed to progress” to strengthen 
infrastructure security.  An effective cyber risk 
strategy requires a full assessment threat, vul-
nerability, and consequence.  There is no such 
thing as absolute security; it is impossible to pro-
tect all data, systems, and infrastructure equally.  
By focusing on protecting the assets of greatest 
potential impact, owners and operators of water 
infrastructure can deploy their scarce resources 
to the maximum effect.  

Information for this article was provided by 
O’Melveny. O’Melveny can help clients prepare 
for and respond to legal and financial risks posed 
by evolving data protection and privacy obligations, 
including by performing pre-incident counseling, 
helping manage a response to an incident, con-
ducting internal investigations, and engaging in 
litigation and regulatory proceedings. O’Melveny 
can help craft and implement robust and cutting 
edge security and privacy strategies. Together with 
the privacy and data security team, O’Melveny’s 
water practice offers a multidisciplinary team of 
attorneys experienced in various transactional, 
regulatory, and litigation matters related to the 
water and wastewater industries. Indeed, the firm’s 
attorneys with expertise in environmental law, land 
use, privacy, and regulations, work seamlessly to 
assist clients in assessing the feasibility and risk of 
proposed projects, effectively documenting transac-
tions, evaluating and navigating political and reg-
ulatory challenges, and related litigation. For more 
information, please contact Matt Kline at  
mkline@omm.com.

How Safe Is Our Water Infrastructure  
from a Cyberattack?
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navigating the way

T he State Bar recently submitted its final 
report and analysis of the California Bar 
Exam passing score to the California 

Supreme Court. The first-ever such report in 
California is also one of the most comprehensive 
of its kind in the country.

“The magnitude and importance of Cal-
ifornia’s recent effort, and the accelerated 
timeframe in which it has been completed, 
are noteworthy,” State Bar Executive Director 
Leah Wilson said. “While the study provides 
the Court with a quantitative framework within 
which to make an informed policy decision, it 
also revealed a number of areas warranting addi-
tional research and analysis.”

The Final Report on the 2017 California Bar 
Exam Standard Setting Study was submitted in 
response to the Supreme Court’s request in Feb-
ruary for a “thorough and expedited study.” 

It offers three options for consideration by 
the Supreme Court, which holds the ultimate 
authority to set the passing score for the exam. 
They are:

• An interim cut score of 1390
• An interim cut score of 1414
• No change in the current score of 1440
The report outlines three key issues related 

to the Court’s policy decision – public protec-
tion, access to justice and diversity – and notes 
that further research is needed in addition to a 
content validity study already underway. The 
report notes that there is no clear measure or 
definition for public protection in the context of 
a licensing exam.

More data are also needed on whether licens-
ing more attorneys overall, or more ethnic and 

racial minority and female attorneys specifically, 
will result in increased access to legal services for 
those most in need.

“An exploration of the relationship between 
access to justice, diversity, and public protection 
would be timely and important,” Wilson said.

Under a new California Rule of Court, the 
State Bar will implement a review of the Cali-

fornia Bar Exam every seven years.
“The State Bar has responded to the Court’s 

direction to support the development of an 
important study to determine the appropriate 
cut score. The process has been as thorough, 
diligent, and inclusive as possible, given tight 
time constraints,” said Elizabeth Rindskopf 
Parker, previous Executive Director of the State 
Bar of California. Parker previously served for 

a decade as dean at University of the Pacific 
McGeorge School of Law.

The Supreme Court of California had 
directed the State Bar to undertake a series of 
comprehensive studies of the California Bar 
Exam, including a review of the pass line (also 
commonly referred to as the cut score), and to 
present the studies and recommendations by 

Dec. 1, 2017. The Court holds the ultimate 
authority to set the pass line for the Bar Exam. 
The State Bar is a judicial branch agency and an 
administrative arm of the Court.

The State Bar accelerated the study of the 
pass line in order to allow for the possibility of 
applying a potential new score to the July 2017 
Bar Exam. Results of the July California Bar 
Exam are usually released in November. The July 
2017 exam was held July 25-26.

The California Supreme Court will ultimate-
ly determine what the pass line should be for the 
California Bar Exam and, if there is a change, 
when it should be applied.

“I’d like to thank the deans of law schools 
around the state who provided invaluable 
input,” Parker said. “We look forward to addi-
tional public comment going forward in order 
to help the State Bar develop a recommen-
dation for an appropriate pass line that could 
potentially be submitted to the Supreme Court 
this fall. The State Bar remains committed to 
ensuring that all Californians have access to 
ethical and qualified attorneys to help them 
navigate legal matters.”

Learn more at calbar.ca.gov

State Bar Submits Report on Bar Exam Passing  
Score to the California Supreme Court

Under a new California Rule of Court, the State  
Bar will implement a review of the California  

Bar Exam every seven years.
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Crowell & Moring congratulates  
Paul Rosen and all the 
2017 Leaders in Law nominees

CROWELL.COM

By JEFFREY KIKUTA and SHELLY SONG

On September 5, 2017, the Trump Admin-
istration announced the termination of 
the Deferred Action for Childhood Arriv-

als (DACA) program.  Established in 2012, 
DACA has granted temporary protection from 
deportation and work authorization to approx-
imately 800,000 individuals – providing hope 
and a temporary sense of security to undocu-
mented young people commonly referred to 
as “Dreamers.”  However, as evidenced by this 
announcement, the grant of deferred action 
can be quickly taken away without notice.  
Unless Congress enacts legislation in the next 
six months to allow the Dreamers to lawfully 
remain and contribute to a workforce already 
limited in resources, there may be a ripple effect 
of hardship that will go beyond these 800,000 
individuals, affecting families and businesses, 
and resulting in economic losses estimated in 
the billions of dollars.

Who are the Dreamers? “Dreamer” is used 
to refer to individuals who came to the United 
States as children without proper documenta-
tion and were raised and educated in the Unit-
ed States. The name comes from the bipartisan 
bill, Development, Relief, and Education for 
Alien Minors (DREAM) Act, first introduced 
to Congress in 2001 that proposed a pathway 

to citizenship for undocumented young people 
brought to the United States as children. Since 
2001, the DREAM Act, or similar bills, have 
been introduced in Congress no less than 21 

times, most recently in 2017.  Other bills, such 
as the Bar Removal of Individuals who Dream 
and Grow our Economy (BRIDGE) Act, pro-
vide very similar protections to DACA.  How-

ever, these bills failed to be passed by Congress 
and DACA was issued by Executive Order. 

DACA allows the exercise of prosecutorial 
discretion to focus government enforcement 

resources away from the Dreamers, who 
are a low priority population. Department 
of Homeland Security agencies have used 
deferred action to prioritize limited enforce-

ment resources on the worst offenders and 
those who pose a potential national security 
threat. To qualify for DACA, applicants must 
satisfy stringent education and moral character 

requirements and undergo extensive security 
and background checks. DACA is also limited 
to a select group of individuals under the age of 
31 as of June 15, 2012 who entered the United 

An Uncertain Future: Who are the Dreamers?

Keeping up 
with changing 
employment laws 
is a full-time job, 
and you’ve 
already got one.
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At Ogletree Deakins, we understand that clients 
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counsel. We represent employers of all 
sizes and across many industries, from small 
businesses to Fortune 50 companies. The firm 
has 850 lawyers located in 52 offices across 
the United States and in Europe, Canada, and 
Mexico.

Register at www.ogletree.com/our-insights to receive updates on 
recent developments in labor and employment law.

dam

A Center for American Progress study estimated that the loss of  

DACA workers would reduce U.S. gross domestic product by $433 billion  

over the next 10 years. The CATO Institute estimated the rescission of  

DACA would also cost employers $6.3 billion in employee turnover costs, 

including recruiting, hiring, and training 720,000 new employees.  

Moreover, Dreamers pay federal, state, and local taxes and are not eligible  

for federal welfare. CATO estimates ending DACA could cost nearly  

$280 billion in lost tax revenue over the next decade.
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States before the age of 16 and satisfied the 
physical presence requirement. 

DACA recipients are unlikely to have 
alternative options for lawful status or work 
authorization in the United States and most 
will be subject to either a 3 or 10-year bar from 
re-entry to the United States upon departing.   
For many, deportation could result in living in 
a country they do not know with a language 
they cannot speak.  Those with U.S. citizen 
children may be separated from their family 
for significant periods of time because of other 
country’s immigration requirements. Displace-
ment from family, home, community, and 
familiar employment is a likely outcome. 

In addition, studies warn that the termi-
nation of DACA could significantly affect 
the U.S. economy. A study by the Migration 
Policy Institute found that DACA-eligible 
workers were concentrated in white-collar jobs, 
generally with better pay than jobs involving 
manual labor. More than seventy-five percent 
of DACA recipients are currently employed 
and the average wage earned is $17 per hour. A 
Center for American Progress study estimated 
that the loss of DACA workers would reduce 
U.S. gross domestic product by $433 billion 
over the next 10 years. The CATO Institute 
estimated the rescission of DACA would also 

cost employers $6.3 billion in employee turn-
over costs, including recruiting, hiring, and 
training 720,000 new employees. Moreover, 
Dreamers pay federal, state, and local taxes 
and are not eligible for federal welfare. CATO 
estimates ending DACA could cost nearly 
$280 billion in lost tax revenue over the next 
decade.

Leading up to the announcement of 
DACA’s termination, Dreamers found an 
ally amongst business leaders, particularly in 
the tech industry. California has the highest 
number of DACA recipients, with more than 
200,000 recipients living in California. The 
state is also home to tech giants such as Face-
book, Google, Uber, and Apple, all headquar-

tered in California and employ many DACA 
recipients. These CEOs and leaders, along 
with more than 400 business leaders from 
companies like Amazon, Microsoft, AT&T, 
and Wells Fargo, signed an Open Letter, dated 
August 31, 2017, “Leaders of American Indus-
try on DACA,” published by the immigration 
advocacy group FWD.us, co-founded by Mark 
Zuckerberg, which called on the President to 
preserve DACA. In the Open Letter, the busi-
ness leaders stated that “Dreamers are vital to 
the future of our companies and our economy. 
With them, we grow and create jobs. They are 
part of why we will continue to have a global 
competitive advantage.”

With the imminent end of DACA, busi-
nesses should consider how this may impact 
their own workforce, what options are avail-
able for those affected, and whether resources 
and influence should be utilized to urge Con-
gress to enact permanent protections for these 
individuals.

Jeffrey Kikuta is a Partner with Fragomen World-
wide’s Los Angeles offices He can be contacted at 
jkikuta@fragomen.com or (310) 979-6859. Shelly 
Song is an Associate with Fragomen Worldwide’s 
Los Angeles office. She can be contacted at  
ssong@fragomen.com or (310) 979-6875. 

Shelly SongJeffrey Kikuta
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