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Employers can finally exhale a small 
sigh of  relief.

On February 7, the California Supreme 
Court decided the issue of  whether the 
“mixed-motive” defense applies to em-
ployment discrimination claims under 
the California Fair Employment and 
Housing Act (FEHA).

In a case that has been on the watch-
list of  many in the California employ-
ment law arena, Harris v. City of  Santa 
Monica, the state’s high court held that 
where an employee demonstrates that 
unlawful discrimination was a substan-
tial motivating factor in a challenged 
adverse employment action, and the 

California Supreme Court Decision Clarifies  
Standard for Defending FEHA Claims
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Spencer C. Skeen devotes his 
practice exclusively to the rep-
resentation of  companies and 
management in a wide range 
of  labor and employment dis-
putes, including class actions, 
wage and hour, discrimina-
tion, retaliation, harassment, 
wrongful discharge, breach 
of  contract, disability access, 
noncompete, and trade secret 
disputes. He has represented 
private and publicly traded 
employers. His clients include 
businesses in the retail, hos-
pitality, restaurants, food and 
beverage, health care, trans-
portation, energy, petroleum, 
toy, golf, and financial services 
industries, as well as casinos, 
non-profit trade associations 
and governmental entities. 

Skeen defends a variety of  
class and collective action dis-
putes as well as single plain-
tiff  cases. He handles cases in 
state or federal court, as well 
as matters before administra-
tive bodies such as the Equal 
Employment Opportunity 
Commission, the Department 
of  Labor, the Department of  
Health Services, the United 
States Department of  Agri-
culture, and FINRA. 

He holds a J.D., with great 
distinction, from the Univer-
sity of  the Pacific, McGeorge 
School of  Law, 1995 and a B.A. 
from the University of  Cali-
fornia-Davis. His honors and 
Awards include: Top Attorney 
–San Diego Daily Transcript; 
San Diego Super Lawyer; Top 
Attorney – SD Metro Maga-
zine; and Top Attorney – Em-
ployment – Avvo.
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Court Affirms Tip Pooling Policy As Long As 
Recipients Are Not Management Level

BY SPENCER C. SKEEN

In a recent decision by the Sixth Ap-
pellate District of  California, the court 
upheld a casino’s tip-pooling arrange-
ment with card dealers who work at the 
casino. In Avidor v. Sutter’s Place, Inc. 
(Cal. Ct. App. Jan. 23, 2013), a class of  
current and former card dealers sued 
Sutter’s Place (doing business as Bay 
101) claiming that the casino’s policy 
compelling them to participate in a tip-
pooling arrangement violated Califor-
nia Labor Code section 351. 

Dealers at the casino received $750 
to $1,500 in tips per week from play-
ers who customarily tipped the dealers 
when they won a hand. Occasionally, 
players or dealers would tip other em-
ployees, including chip runners, wait-
resses, or porters. Bay 101 required 
dealers to “contribute a set amount per 
hour [generally between $2.50 and 
$5.00] into a tip pool, which was dis-
tributed to nondealer employees.” The 
dealers generally dropped on a daily ba-
sis no more than 15 percent of  the tips 
they received from customers. 

The dealers filed a class action law-
suit alleging that by compelling them 
to participate in tip pooling, Bay 101 
was illegally taking tips that players 
had given to them. The trial judge ruled 
in favor of  the casino. In affirming this 
decision, the California Court of  Ap-
peal looked to Labor Code section 351, 
which states that a gratuity is the prop-
erty of  the employee to whom it was 
paid or left for, and prohibits employers 
or their “agents” from taking any part 
of  the gratuity or deducting it from the 
employee’s wages. However, the court 
pointed out that nothing in the statute 
prevents employers from pooling tips to 
share among the employees—as long as 

the employees are not in a managerial 
position where they may be considered 
“agents” of  the employer. 

The court stated, “Having examined 
the ‘actual duties of  Bay 101 employ-
ees who received distributions,’ the trial 
[judge] found that none of  them was an 
agent, as none had ‘management level 
authority.’” The appellate court agreed 
with the trial judge that “[m]erely ‘di-
recting another employee in the perfor-
mance of  some of  his or her duties’ did 
not amount to the degree of  supervi-
sion and control possessed by an agent 
of  the employer” within the meaning 
of  Labor Code section 351. 

In dicta, the court suggested that the 
dealers who contributed to this particu-
lar tip-pooling arrangement might not 
be able to challenge its legality even if  
management representatives received 
distributions from the tip pool due to 
the fact that this was a fixed contri-
bution arrangement—although: “We 
further query whether plaintiff ’s argu-

ment is moot in any event. The amount 
dealers were required to drop each day 
was a set amount regardless of  the 
number of  recipients in the pool. If  
some of  the recipient employees were 
forced to share that pooled money with 
management, that was a matter for 
their own challenge and did not affect 
the dealers.” This issue was not actually 
decided by the court. 

The court seems to be suggesting, 
however, that set contribution tip-pool-
ing arrangements may be immune from 
challenge by tip-pooling contributors. 
I expect we will see more fixed con-
tribution tip-pooling arrangements in 
the months to come. This decision is 
also noteworthy because it proves that 
employer-mandated tip pooling is not 
confined to restaurants, coffee houses, 
or similar establishments. Now that 
California courts have allowed tip pool-
ing in the casino setting, employers in 
other business contexts may consider 
handling tips in a similar fashion.

employer proves that it would have 
made the same decision absent such 
discrimination, a court may not award 
damages, back pay, or reinstatement.

The Supreme Court’s decision is a 
welcome development, providing clar-
ity and guidance in mixed-motive cas-

es. While liability may yet be imposed 
on behalf  of  plaintiffs, at the very 
least, the universe of  potential dam-
ages is much smaller. Employers are 
now armed with the authority to defeat 
claims for damages, back pay, and rein-
statement.

I expect we will see more fixed contribution tip-pooling arrange-
ments in the months to come. This decision is also noteworthy be-
cause it proves that employer-mandated tip pooling is not confined 

to restaurants, coffee houses, or similar establishments.

The Supreme Court’s decision is a welcome development, pro-
viding clarity and guidance in mixed-motive cases. While liability 
may yet be imposed on behalf of plaintiffs, at the very least, the 

universe of potential damages is much smaller.
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BY ALEXIS GUTIERREZ

The California Supreme Court issued 
a watershed wage and hour decision in 
Brinker Restaurant Corporation v. Superior 
Court last July. In its decision, the Brinker 
Court resolved uncertainty regarding the 
limits, if  any, of  an employer’s respon-
sibility for the mandatory meal and rest 
periods for hourly employees.  

As a business owner, or business man-
ager, Brinker is very helpful. But it does 
not resolve all the issues an employer 
faces when dealing with the strict Cali-
fornia wage and hour rules. 

As you might recall, at the time, Brink-
er was one of  a number of  meal and rest 
break class actions pending in Califor-
nia. Those of  us with an employment 
and class litigation focus on behalf  of  
employers were anxiously awaiting the 
High Court’s decision, and the potential 
impact on the individual and collective 
actions. The Brinker decision was gener-
ally well received by the employer-side 
bar. In sum, the Court held that an em-
ployer is obliged to relieve employees of  
all duty during meal periods, and permit 
the employees to use the time as they 
choose. Employers are not required to 
ensure that no work is done. 

Additionally, the Brinker Court clari-
fied when 30-minute unpaid meal peri-
ods must be provided (generally, a first 
meal break must fall no later than five 
hours into an employee’s shift; a second 

Brinker was Helpful, but There are 
Still Many Legal Issues for Business Owners to Mind

ABOUT ALEXIS GUTIERREZ

Alexis Gutierrez’s practice empha-
sizes business and employment coun-
seling and complex commercial liti-
gation.  He has extensive experience 
advising and representing public, 
private and closely held 
companies and partner-
ships, non-profit orga-
nizations, boards, and 
executive management 
in business and employ-
ment disputes.

Gutierrez routinely 
provides strategic, pre-
ventive, and compliance 
advice and counsel for 
employers on all aspects 
of  the employer-em-
ployee relationship, in-
cluding advice on hiring 
practices, personnel policies, compen-
sation issues, layoffs (individual and 
mass) and terminations, workplace 
investigations, protection of  trade 
secrets, employee raiding, leaves of  
absence, compliance with wage and 
hour laws, and government-agency 
investigations.  He has significant ex-
perience managing issues on behalf  
of  employers related to unionization, 
recognition, certification, CBA nego-
tiation and management.

Gutierrez represents entities in 
state and federal courts, arbitration, 
and mediation. He has litigated nu-

merous business disputes to verdict 
involving employment issues, business 
disputes, representative and class ac-
tion suits concerning consumer stat-
ute-driven theories and employment 
claims. Most recently, he represented a 
Groupe Zodiac Aerospace subsidiary, 

MAG Aerospace, Inc., at 
a five-month trial in Or-
ange County, California 
captioned O.C.W.D. v. 
MAG Aerospace, Inc., et 
al. (2012), and obtained a 
defense verdict.

About Higgs 
Fletcher & Mack

Higgs Fletcher & 
Mack is a multi-service 
San Diego law firm. For 
more than 70 years, the 
firm has worked tirelessly 

with companies and individuals that 
need legal counsel and representation 
in and out of  the courtroom. Higgs 
Fletcher & Mack’s more than 65 attor-
neys have experience in multiple fields 
of  law, and its internal network of  le-
gal professionals frequently coordinate 
in practice area groups that have multi-
disciplinary dimensions, helping clients 
make a more informed decision. The 
firm is actively recruiting partner-level 
talent in complimentary practice areas 
to provide legal expertise in the San Di-
ego region and beyond. More informa-
tion is available at www.higgslaw.com. 

meal break provided after no more than 
10 hours of  work), and when 10-min-
ute paid rest breaks must be provided 
(a first rest break for shifts from three 
and one-half  to six hours in length; a 
second rest for shifts from six hours to 
10 hours in length).The Court held in 
part:

“An employer’s duty with respect to 
meal breaks ... is an obligation to pro-
vide a meal period to its employees. The 
employer satisfies this obligation if  it 
relieves its employees of  all duty, relin-
quishes control over their activities and 
permits them a reasonable opportunity 
to take an uninterrupted 30-minute 
break, and does not impede or discour-
age them from doing so. On the other 
hand, the employer is not obligated to 
police meal breaks and ensure no work 
thereafter is performed. . . .”

Of  course the California Legislature 
gave business leaders – and plaintiff  at-
torneys – other issues to deal with. These 
topics, worth a discussion with an em-
ployment defense attorney, include com-
mission plans, social media, dress, con-
tract employees and employee records.

UNIVERSAL EXPERTISE. LOCAL FOCUS.

(619) 236-1551
401 West A Street, Suite 2600

San Diego, CA 92101

San Diego’s Law Firm since 1939 ®
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nterviewer Samantha McDermott spoke with four
industry leaders about everything from networking
and social media to employment contracts and
new hire negotiations for executives.

McDermott: How do you advise busy
executives who are just starting to build their
personal networks?

Sven Johnston: To start, I suggest making sure that they have a complete
and professional looking LinkedIn profile, as it is their first impression in the

online world. Networking is the true key and I encourage them not to over think the
process and start attending local networking events to get more comfortable with the
process. Networking is not a skill that most people are born with, but it certainly is a skill
that can be learned with proper guidance and practice. Most importantly, networking is
not about collecting business cards, but rather about meeting people and trying to build
long-term relationships. Last, but not least, it is important to be proactive and diligent in
following up with the people you meet through LinkedIn and from personal meetings.

Brad Remillard: Few executives spend any time building a solid network except when
they find themselves in need of a network. Start by making it a priority. This doesn’t take a
lot of time, just a commitment. This can be done by investing only one or two hours a
month. Begin with LinkedIn by building a compelling profile so people want to connect
with you. Secondly, get involved in at least one networking group.

Laura Fleming: Networking should be enjoyable, not a chore. Attend events that
appeal to you, and have lunch and coffee with people that you genuinely like. That way,
you will be at your personal best, and you will be motivated to continue networking. I also
believe networking should serve a higher purpose, where possible. Perhaps you are
interested in a nonprofit organization or charitable cause. That may be a better
investment of your time than another “rubber chicken” dinner.

Brandon Biegenzahn: Many of the executives with whom I work tell me that they have
their noses down working and are too busy to network. While proactive networking may
be a challenge, fostering existing relationships shouldn’t be as difficult. Set a daily, or
weekly performance metric – i.e., four outbound calls/emails a week – and then simply
reach out (birthdays and other milestones are easy to set in your PC’s calendar).

McDermott: For the working executive, what’s the most important use of their
time as it relates to social media?

Brad Remillard: Build a compelling profile on LinkedIn. Executives should think of this
as their professional homepage. CEOs can share their vision for the company and why it
is a great company. When hiring people, top talent will look at the hiring manager’s
LinkedIn profile. Often they discover an executive with many years of experience as a
manager, yet not one person who has worked for the executive has endorsed or
recommended them. What does this say to the candidate seeking to work for a great
boss?

Sven Johnston: I always tell people that LinkedIn is compulsory and everything else is
optional. If you work in Sales, Marketing or Customer Service you really should be
actively present in at least the core social media channels such as Facebook and Twitter.
As these tools are used more and more as part of the day-to-day interaction with
customers, it is also important to have a good understanding of the different communities
and styles of communications. Think of social media like traveling through Europe, with
different languages and cultures that have diverse individualized attention. If your main
goal is to be a subject matter expert in your field, I would highly recommend setting up a
personal or company blog and sharing your expertise in written or video blog posts.

Brandon Biegenzahn: LinkedIn. Period. LinkedIn has become the most widely
leveraged professional social networking tool used by just about everyone – recruiters,
your competitors and hiring managers. What’s great about LinkedIn is that people can
never lose track of you (nor you of them) if there is a career change. LinkedIn also helps
you network and allows you to understand how few degrees of separation you are from
someone you might want to meet. Perhaps your “one new person a month” networking
quota is someone I know. I’d introduce you if you knew to ask me.

Laura Fleming: LinkedIn is a powerful tool. At minimum, when I meet new people at
an event, I invite them to connect on LinkedIn. This is often faster – and less intrusive –
than following up via email. As I have time, I also use LinkedIn to comment on news or
events that may be of interest to my network.

McDermott: What obligations do executives have to their current or former
employers when making a transition?

Laura Fleming: Executives have a duty of loyalty to their employer for the duration of
their employment, up to the separation date. In addition, executives must never take
proprietary information or trade secrets from a former employer to a new employer. Make
sure there is a clean break before starting a competing business or going to work for
another company. Many times, executives sign agreements placing additional restrictions
on their post-employment activities. These can include non-solicitation or non-compete
provisions for a period of time (for example, 12 months). Some restrictions are
enforceable and some are not, depending on state law. I recommend consulting with an
attorney before accepting a position with a competing company.

Brandon Biegenzahn: Two cliché responses come to mind in response to this
question: (1) The Golden Rule – Treat others how you want to be treated; and (2) never
burn a bridge. How you treat your former employer says more about you as a person and
as a member of a team than it does about your job title. I recently closed a CFO search
for a pre-IPO company who needed a new CFO in the seat quickly. We found their guy,
but the candidate needed to give his then-current employer 30 days’ notice. My client
thought the CFO’s actions spoke volumes about him as a team player and it increased
his value within the company before he had to put together a single deal memo.

Brad Remillard: The easy answer is handling any transition in a professional manner.
Unless renegotiated, the executive must abide by any legal agreements outlined in an
employment agreement. They also have a moral obligation to live up to any implied

C-Suite Employment Update
How are executives strategically networking & landing their next jobs?

I
obligations they have committed to even if these obligations
aren’t in writing. After that, every executive or employee
currently employed and making a transition must continue
to perform at the highest level. Their first obligation is to
their current employer and the people that rely on them for
leadership. That doesn’t mean the executive can’t take time
off to interview, attend networking groups or other search
activities. It does mean that these activities cannot diminish

the level of performance they provide to their current employer.

McDermott: How do you advise executives who are negotiating an employment
agreement?

Laura Fleming: Employment agreements can be lengthy and contain a lot of legalese.
There is no substitute for attorney review. Typically, the executive will be excited about the
new venture and eager to begin. An experienced attorney can help the executive step
back and consider, what happens when the employment relationship ends. Is the
executive’s career capital adequately protected? The attorney will also make sure the
executive understands, and is comfortable with, all of the terms of the agreement. This is
cost-effective insurance against nasty surprises down the road.

Brad Remillard: Employment agreements vary greatly. As the employment agreement
increases in complexity it is critical for the executive to seek legal counsel. It is not
uncommon for a complex agreement to include severance terms, equity issues,
relocation, define “cause” as it relates to termination and non-compete terms, just to
name a few. I believe the executive can negotiate these themselves, but only with the
ongoing advice and close counsel of an attorney. I also recommend using an attorney
that is very familiar with employment agreements.

Brandon Biegenzahn: Remember who you are negotiating with – your new boss. You
have every right to get best deal you deserve, but don’t forget that after you get the deal
you were looking for, you now need to go to work with this person. Try not to muddy the
waters right off the bat. In order to do this, find ways to leverage other resources (i.e.,
recruiters and attorneys), but only to a point. In connection with a recent search I just
completed, my candidate did a great job of getting his points across through me and his
counsel. We got about 85 percent of the way done. But when the candidate realized that
he could best represent what he wanted, and why he wanted it, he had me set up a face-
to-face meeting with the hiring manager. Sixty minutes later, the deal was sealed and
both parties were happy.

McDermott: Employees who are in the process of giving notice, often receive
counter offers. What impact could accepting a counter offer have on an
executive’s career?

Brandon Biegenzahn: Be wary of the counter offer. If a counter offer has been
presented, a few things have already happened – you’ve interviewed for another job and
already received an offer. You’ve just informed your boss and current company that
you’re willing to entertain new opportunities and once someone starts looking for new
opportunities, they’re now “in play” and actively searching. When a company gives a
counter offer it’s because they were caught off guard and need to do damage control –
meaning, pay you just enough extra to keep you around while they start searching for
your replacement.

Brad Remillard: Few good things result when an executive accepts a counter offer.
Accepting a counter is a question of integrity and honesty. Executives rarely tell the hiring
company the reason they are leaving is for more money. They generally offer up a list of
non-monetary reasons why they want to join another company. Yet the vast majority of
counter offers are accepted based on more money. The executive is perceived as saying
one thing and doing something different. This translates into lack of integrity. Accepting a
counter offer is particularly risky in the same industry.

Brad Remillard
Brad Remillard is an executive recruiter, speaker, author

and hiring expert with more than 30 years of experience
hiring and recruiting. He can be reached at
brad@impacthiringsolutions.com.
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Brandon Biegenzahn
Brandon Biegenzahn is a principal consultant at McDermott

& Bull and is co-chair of the firm’s finance practice. He can be
reached at biegenzahn@mbsearch.net.

Laura Fleming
Laura Fleming is a shareholder in

Stradling’s Labor and Employment practice.
She can be reached at lfleming@sycr.com.

Sven Johnston
Sven Johnston is the senior vice president of Business
Development at GigaSavvy, which specializes in online

marketing including websites, social consulting and search
marketing. He can be reached at sven@gigasavvy.com.
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