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T
he San Fernando Valley Business 
Journal has once again turned to 
some of the leading employment 
attorneys and experts in the 
region to get their assessments 
regarding the current state of labor 

legislation, the new rules of hiring and 
firing, and the various trends that they have 
been observing, and in some cases, driving.  

Below is a series of questions the Business 
Journal posed to these experts and the 
unique responses they provided – offering 
a glimpse into the state of business 
employment at this point in 2016 – from 
the perspectives of those in the trenches of 
our region today.
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u How can employers remain current 
on the ever-evolving employment law 
trends?

MINKOW: There are many training and educa-
tion opportunities available to human resource 
professionals and company executives to keep 
companies current on the latest changes to 
employment law. In fact, local law firms and 
human resource organizations invest a signifi-
cant amount of time and money in providing 
seminars and training regarding employment 
law compliance. The focus of these seminars is 
always litigation prevention. By attending regu-
lar training sessions, employers and management 
can learn best practices in handling a variety 
of issues that could lead to litigation if handled 
poorly. We find that most employers intend to 
comply with the law and mistakes are made 
simply when the decision makers are unaware of 
the applicable regulation or requirement, or they 
are relying on an outdated personnel manual 
without any guidance from counsel. 

ROSENBERG: I have devoted nearly 40 years 
exclusively to the study of labor/employment 
law and I can tell you that there is some new 
development almost every day. Having a top 
notch experienced human resources person 
who can stay up on most of this can be worth 
their weight in gold in avoiding costly employ-
ment claims. Teaming up with a labor law firm 
that provides regular updates on legal develop-
ments is another good idea. Watch out about 
taking advice from the Internet. As they say, 
you get what you pay for. 

GABLER: First, work with qualified employment 
law counsel (not your CPA or corporate law-
yer) to update the employee handbook and 
other human resource documents each year, 
and distribute those documents to employees. 
A fully-compliant employee handbook serves 
as a risk management treatise for employers as 
well as a guide for employees. Second, attend 

the myriad of employment law seminars avail-
able today, both online and in person. New 
laws, cases and administrative opinions are 
released every week, and regular education is 
critical to keeping up with new laws and work-
place trends. Third, develop and maintain a 
relationship with a skilled employment law 
attorney to address ongoing workplace issues 
and disputes. Although the Internet has a 
wealth of information about employment law 
issues, much of it is inaccurate, overly gener-
alized, inapplicable to California employers or 
inappropriate for your business. There is no 
substitute for solid legal advice from a trusted 
advisor who knows you and your company.

u The Labor Department just recently 
finalized a new rule that’s expected to 
make an additional 4.2 million salaried 
workers eligible for overtime pay. How 
big of an effect will this have on Califor-
nia businesses?

ROSENBERG: Huge. The new regulation (which 
are federal rules) increases the annual mini-
mum salary requirement for exempt status to 
$47,476/year ($913/week) beginning Decem-
ber 1, 2016. In California, the minimum salary 
for exempt status is a moving target pegged at 
twice the state minimum wage. Currently, this 
equates to an annual salary of $41,600 ($800/
week), which is lower than the new federal 
standard. This means that California employ-
ers MUST pay the higher federal salary to con-
tinue treating employees as overtime exempt 
after December 1, 2016. However, with state 
mandated increases in minimum wage, by 
2019 California’s minimum wage will be $12/
hour and the requisite salary for an overtime 
exemption will then be $49,920 ($960/week), 
which is even higher than the new federal 
standard.

MINKOW: The rule’s most notable aspect is that 

it raises the minimum salary threshold required 
to qualify for the Fair Labor Standards Act’s 
“white collar” exemption to $47,476 per year, or 
$913 per week. While this is a significant jump 
for Federal Law, keep in mind that California’s 
current minimum salary threshold for the 
“white collar” exemptions is $41,600. Thus, the 
impact in California may not be too extensive 
but employers will need to evaluate the salaries 
of their exempt manager earning less than the 
new Federal minimum to ensure they remain in 
compliance with both California and Federal 
law. California employers may want to consider 
a compliance audit in light of the new regula-
tions should they have any questions. 

u How important is sensitivity train-
ing in the workplace – and should it be 
something for management or for all 
employees? 

ROSENBERG: Extremely important. As long as 
businesses continue to hire humans, and the 
workplace continues to become more diverse, 
there are bound workplace disputes arising 
from what people say and do to each other. 
Like it or not, employers have to realize that 
the labor laws law demand a certain level of 
workplace decorum. Employees who fail to 
adhere to these standards put the business at 
great risk of a potent discrimination or harass-
ment lawsuit. Most of these cases are avoid-
able, had people been trained to understand 
the legal and practical impact of their behav-
ior. Whether or not you embrace these ideals, 
it remains the fact that any well-grounded risk 
management program should include diversity 
sensitivity training. 

MINKOW: Sensitivity training is important and 
should be made a part of the regular sexual 
harassment and abusive conduct training man-
dated for all supervisors and managers. This 
is because insensitive behavior is often the 

precursor for conduct that rises to the level of 
harassment and discrimination. 

u How has the sexual harassment train-
ing mandate worked in your experience, 
and how will it change with the new 
requirement to include the topics of 
abuse and bullying?

GABLER: Harassment training is one of the most 
effective ways to avoid workplace claims and 
educate supervisors about how seemingly inno-
cent behavior may lead to significant liability. 
It also provides evidence against harassment 
claims: opposing attorneys in a harassment 
claim will always ask if you conducted train-
ing, and you never want the answer to be “no.” 
Although it is mandatory only for supervisors 
in companies with at least 50 employees, 
employers in smaller companies should con-
sider supervisory training as well, and every 
employer should train all staff. If presented 
effectively, the mandatory addition of abusive 
conduct and bullying topics can be a tremen-
dous help to employers in avoiding simmer-
ing disputes. Contrary to popular belief, the 
majority of harassment claims don’t begin with 
harassment -- they begin with workplace con-
flict, and complaints of mistreatment, disre-
spect, or lack of communication. An effective 
training program should cover more than just 
harassment law – it should include effective 
communication, quality leadership and super-
vision, workplace conflict, discrimination, the 
everyday (innocent) interactions that lead to 
complaints, and management tips on counsel-
ing employees and avoiding misunderstandings 
that can lead to harassment disputes.

MINKOW: I believe that sexual harassment 
training is quite effective when done with 
a live presenter in an interactive classroom 
setting. Unfortunately, electronic training 
sessions do not send the same message or have 
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‘As long as businesses continue to hire 
humans, and the workplace continues to 
become more diverse, there are bound 
workplace disputes arising from what 
people say and do to each other. Like it 
or not, employers have to realize that the 
labor laws law demand a certain level of 
workplace decorum. Employees who fail to 
adhere to these standards put the business 
at great risk of a potent discrimination or 
harassment lawsuit.’
RICHARD S. ROSENBERG

‘Harassment training is one of the most effective ways to 
avoid workplace claims and educate supervisors about 
how seemingly innocent behavior may lead to significant 
liability. It also provides evidence against harassment 
claims: opposing attorneys in a harassment claim will 
always ask if you conducted training, and you never want 
the answer to be “no.” Although it is mandatory only 
for supervisors in companies with at least 50 employees, 
employers in smaller companies should consider 
supervisory training as well, and every employer should 
train all staff.’ 
KAREN L. GABLER
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the same impact as a live session as many 
employees tune out and simply “click through” 
the electronic session to just get it completed. 
Moreover, the new training mandate regarding 
abusive conduct has not significantly impacted 
or changed an employer’s obligations to pro-
vide mandatory sexual harassment training to 
supervisors every two years. We have found 
that most training providers have modified 
their programs to include information regard-
ing abusive conduct and the definitions set 
forth in the statute. 

u How often should a company revise 
and update its employee handbook?

MINKOW: The employee handbook is an 
ever-evolving document and should be revised 
at least annually, especially when significant 
changes are made. This is because the hand-
book is the first place we look when defending 
against litigation as it sets the foundation for 
the company’s practices. 

ROSENBERG: Best practice is an annual review. 
Those of us that toil in this vineyard for a liv-
ing know that the law of the workplace is ever 
changing. I have never reviewed a handbook 
that didn’t have at least one rule that has been 
made illegal because of the passage of new laws 
or court decisions since the last review. 

u What accommodations must an 
employer offer to employees who are 
parents of school age children if there is 
a school closure due to a natural disaster 
or terrorist threat?

MINKOW: Employers with 25 or more employ-
ees must provide parents of school age chil-
dren time off to address a “child care provider 
or school emergency” which includes unex-
pected school closures. Employers must permit 
employees to use their accrued and unused sick 
time for this time off. 

ROSENBERG: Larger employers (25+ employees) 

must permit employees to take up to 40 hours 
of unpaid leave each year to address a so-called 
“child care provider or school emergency.” The 
rules also apply to legal guardians, stepparents, 
foster parents or grandparent who have custo-
dy of the child if the child is under the care of 
a licensed childcare provider, or are enrolled in 
grades K-12. Time off must be given for such 
things as when the child cannot attend school 
or child care due to: (i) closure or unexpect-
ed unavailability of the childcare provider 
or school (excluding planned holidays); (ii) 
a natural disaster; (iii) the school or child 
care provider has requested that the child be 
picked up, or has a policy which requires that 
the child be picked up (excluding planned 
holidays); or (iv) discipline or behavioral 
problems. Notably, employees using emergency 
leave are not required to provide advance and 
cannot be penalized for using these rights. 
And, there are stiff penalties for employers 
who don’t comply.  

u The gender pay issue has made Hol-
lywood headlines. Is the fact that celeb-
rities are spotlighting this issue shaping 
some of the discussion?

GABLER: Celebrity attention can bring topics 
to the forefront, but celebrity complaints are 
often discarded as being out of touch with the 
average employee, which prematurely ends 
the conversation. A conscious decision to 
pay women less is an obvious problem, but a 
broader issue arises where opportunities are 
unintentionally denied to a particular gender 
or minority group. Most employers would insist 
that compensation decisions are based upon 
merit, but may not realize that discrimination 
occurs at subconscious levels, causing unin-
tended liabilities. A supervisor might increase 
a male’s compensation for performance rea-
sons, without realizing that the male employee 
performed well because he had better oppor-
tunities. A male supervisor might golf or play 
poker with a male subordinate and, in turn, 
is more likely to introduce him to clients or 
invite him to meetings. Employers who believe 

their business decisions are discrimination-free 
can protect themselves by doing a statistical 
analysis of protected categories against posi-
tions, compensation and opportunities. Look 
for patterns demonstrating that females or 
other minorities, on average, fall below their 
counterparts, and analyze whether that result 
is truly defensible in the event of a claim, and 
whether it can be corrected in the future.

u What’s the latest on minimum wage?

ROSENBERG: What used to be an easy matter to 
figure out has gotten hopelessly complicated 
by a host of new local minimum wage ordi-
nances mandating wages in certain locals (and 
in some cases, certain industries) that are even 
higher (and on a different timetable) than the 
CA and federal minimums. Also, companies 
doing business with governmental agencies 
often have contracts that provide for their own 
unique minimum wage obligations. Example: 
in the City of Santa Monica, there is a signifi-
cantly higher minimum for restaurant workers 
who work in a hotel as compared with those 
working in a free standing restaurant. The 
City of LA has a special (higher) minimum for 
employees who work in and about hotels. You 
should check with labor counsel to be sure you 
are paying the requisite minimum wage. 

u Are employees entitled to view or 
have access to their HR personnel files?

GABLER: Until 2013, employees were entitled 
only to obtain copies of documents in their 
personnel file that they had signed. This gave 
employers an opportunity to feel a bit smug 
when an employee who flatly refused to sign a 
warning notice later asked for (and was denied) 
a copy of his file. Effective January 1, 2013, 
however, California Labor Code 1198.5 pro-
vides that current and former employees (or 
their designated representatives) have a right 
to inspect or receive a copy of all documents in 
their personnel file, signed or not (including all 
records relating to the employee’s performance 

or any grievance about the employee). The law 
also mandates that the file be provided within 
30 days, and imposes a penalty of $750 for any 
failure to comply.  Employers are required by 
law to maintain personnel files for three years; 
we recommend preserving the files for a min-
imum of four years after termination, to cover 
the statutes of limitation on the most common 
employee claims. Electronic storage of files is 
acceptable, but make sure that files cannot be 
deleted, altered or lost.

u Can flirting and bantering between 
co-workers constitute sexual harass-
ment?

MINKOW: Absolutely! Often times, sexual 
harassment claims begin with the innocent 
flirting and bantering between two employees 
that simply goes too far. When employees 
engage in this conduct, it can snowball into 
improper behavior. This is why curtailing 
conduct that could lead to harassment is 
imperative. 

GABLER: Like beauty, sexual harassment is in the 
eye of the (reasonable) beholder. One person’s 
flirtatious comment is another person’s sexual 
attack. To be actionable, harassment must be 
severe or pervasive (among other factors). Flirt-
ing and bantering, while not usually “severe,” 
may be pervasive if it is continuous, or the 
harasser is asked to stop and fails to comply, 
or the harasser behaves inappropriately with a 
number of employees. Whether the employee’s 
harassment complaint will be successful in a 
court of law is debatable; a jury may not find 
the flirting or bantering sufficient to constitute 
actionable harassment. For California employ-
ers, however, the relevant question is not “what 
can the employee win?” Rather, it is “what can 
the employee claim?” Even successful litigation 
can be incredibly costly, both in terms of finan-
cial resources as well as loss of productivity and 
morale. The employer’s goal should not be mere-
ly to win a case at all costs – it should be to work 
with employment counsel to implement proac-
tive measures to avoid employee claims, and to 
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‘Often times, sexual harassment 
claims begin with the innocent 
flirting and bantering between 
two employees that simply goes 
too far. When employees engage 
in this conduct, it can snowball 
into improper behavior. This is 
why curtailing conduct that could 
lead to harassment is imperative.’
NICOLE G. MINKOW

‘A conscious decision to pay women less is an obvious 
problem, but a broader issue arises where opportunities are 
unintentionally denied to a particular gender or minority group. 
Most employers would insist that compensation decisions are 
based upon merit, but may not realize that discrimination 
occurs at subconscious levels, causing unintended liabilities. 
A supervisor might increase a male’s compensation for 
performance reasons, without realizing that the male employee 
performed well because he had better opportunities.’ 
KAREN L. GABLER
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develop evidence sufficient to demonstrate to 
the opposition that no viable claim exists.

u There’s been a lot of talk in the media 
about transgender people and their use 
of the bathrooms they most identify 
with. What’s California’s legal landscape 
like on this issue?

ROSENBERG: Since 2012, it has been unlawful 
for California employers to discriminate against 
employees on the basis of their gender identity 
or gender expression. Gender identity is defined 
as one’s personal conception of one’s gen-
der. Gender expression is defined as a person’s 
chosen gender related appearance and behavior, 
whether or not the expression is stereotypically 
associated with the person’s assigned sex at 
birth. When a person’s gender identity does not 
match his or her biological sex (i.e., the sex that 
he or she was assigned at birth), that person 
may refer to themselves as transgender.  Unlike 
gender expression (referring to the external 
manifestation of gender expressed through 
one’s name, pronouns, clothing, haircut, voice, 
or body characteristics), gender identity is not 
visible to others. Typically, transgender persons 
seek to make their gender expression align with 
their gender identity, rather than their biologi-
cal sex. CA law protects people from discrimi-
nation, harassment and retaliation based upon 
gender identity. 

GABLER: California includes gender, gender iden-
tity and gender expression in its list of protected 
categories, providing legal protection to trans-
gender persons. As a result, banning transgender 
persons from the bathroom that corresponds to 
their gender identity would be discriminatory. 
Employees often argue that permitting a trans-
gender person to use the purportedly “opposite” 
bathroom would make others “uncomfortable.” 
This is certainly not the first time (and likely 
will not be the last) that people have embraced 
discriminatory conduct on the misguided theory 

that they are not “comfortable” with the differ-
ences of others, but discomfort provides no legit-
imate basis for a discriminatory decision. Ulti-
mately, employers and employees alike should 
remember that any decision made or position 
taken which excludes or hampers the rights of 
others simply because of their protected charac-
teristics is, quite simply, an act of discrimination.

u What should employers know about 
employee arbitration and PAGA?

ROSENBERG: Arbitration is NOT a panacea and 
it’s certainly something that should be under-
taken without a thoughtful discussion with 
counsel about the pros and cons. Everything 
that makes it a good thing (it’s informal, cheap-
er, faster and binding) are the very same reasons 
to stay away from it as well. Also, the National 
Labor Relations Board considers policies or 
agreements, which require arbitration of class 
action or collective action claims under PAGA 
to run afoul of a 1935 federal workplace law 
known as the National Labor Relations Act. 
The NLRB has been prosecuting employers for 
having these arrangements. 

u If a business has misclassified some of 
its employees as exempt salaried work-
ers, how can that company fix the situa-
tion without buying a lawsuit? 

GABLER: The employer has several options upon 
discovering an exempt misclassification: (1) 
continue the misclassification and accept the 
business risk of a future wage and hour claim; 
(2) inform the employee of the misclassification, 
determine any damages that may be due and pay 
the employee for those damages; or (3) correct 
the misclassification going forward, but not 
retroactively. To implement the third option, 
employers must develop legitimate business rea-
sons for the new classification. Have employees 
keep a daily log of their activities, then point out 

that the job has changed over time and a reclas-
sification will be necessary to fit the current 
activities. Or, alter the employee’s job duties, 
then inform him that his new duties require a 
reclassification to protect the employee’s rights. 
Consider telling employees that the company 
cannot consider salary increases or new hires 
until it is able to ascertain whether more help is 
needed, and reclassification with time records is 
the best way to determine the amount of work 
actually being performed. Consider making clas-
sification changes at the start of a new calendar 
year, or when a new handbook is distributed, 
and reference that new laws and cases require 
adjustments to employee status.

ROSENBERG: There is simply no magic bullet to 
erase past liability for the misclassification of 
employees. Exempt status is like a tax loophole 
and it’s only available if the facts and the law 
line up. Sometimes you can package the needed 
change in status with other beneficial changes 
in the hopes that it won’t be obvious to any of 
the affected employees. Another is to own up to 
the mistake in some manner and negotiate a res-
olution (settlement) that everyone is willing to 
live with. In most cases, it will be cheaper than 
settling a lawsuit. If this is done, be sure to get a 
legally binding release agreement so one or more 
of the affected employees cannot take the money 
and still make a claim later on. Any fix must be 
tailored to the particular situation because no 
two groups of employees are the same. 

u Assuming employees actually qualify 
as independent contractors, are there 
any issues businesses need to be aware 
of in drafting agreements with them?

GABLER: Although the existence of an indepen-
dent contractor agreement will not automatical-
ly create a contractor relationship, it is never-
theless critical to have an enforceable agreement 
in place to defend the worker’s contractor status. 
Ideally, contractor agreements should include, 

without limitation, reference to the worker’s sta-
tus as a contractor (without calling the worker 
“employee” in the agreement!), the contractor’s 
right to set the work schedule and hire its own 
staff, the contractor’s obligation to pay its own 
expenses, the contractor’s obligation to invoice 
the company for services rendered and the 
timing of payment for services (without using 
company payroll!), the contractor’s obligation to 
pay its own taxes and procure its own insurance, 
the contractor’s right to work with any other cli-
ents (provided there is no conflict of interest of 
competition), and the obligation to arbitrate dis-
putes under the agreement. Random buzzwords 
or misstated phrases can severely undercut the 
contractor classification, and employers would 
be well-served to develop the agreement with 
the assistance of employment law counsel.

u Which pay practices are most likely 
to result in a company being sued in a 
wage-hour class action?

MINKOW: Piece-rate pay and commission pay 
plans that are not specifically set forth in writing 
can lead to wage and hour class action lawsuits. 
Also, employers should be very careful with 
auto-deduct policies for meal periods as those are 
often out of compliance with applicable law. Mis-
classification of exempt employees still remains a 
problem for employers. We also see a significant 
amount of claims for paystubs that fail to contain 
all of the information required under the Labor 
Code. The bottom line is that the nuances in the 
wage and hour laws are tremendous and failure 
to appreciate and comply with those can cause 
headaches and liability for employers. 

GABLER: Class actions can arise from a wide 
variety of wage and hour violations, and every 
employer in California will have violations due 
to simple human error. The most common class 
action claims arise from meal and rest period 
violations. Claims for “off the clock” work, 
failure to properly itemize the paystub, failure to 
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‘Arbitration is NOT a panacea 
and it’s certainly something 
that should be undertaken 
without a thoughtful discussion 
with counsel about the pros 
and cons. Everything that 
makes it a good thing (it’s 
informal, cheaper, faster and 
binding) are the very same 
reasons to stay away from it as 
well.’
RICHARD S. ROSENBERG

‘Piece-rate pay and commission pay plans that are not 
specifically set forth in writing can lead to wage and hour class 
action lawsuits. Also, employers should be very careful with 
auto-deduct policies for meal periods as those are often out of 
compliance with applicable law. Misclassification of exempt 
employees still remains a problem for employers. We also see 
a significant amount of claims for paystubs that fail to contain 
all of the information required under the Labor Code. The 
bottom line is that the nuances in the wage and hour laws are 
tremendous and failure to appreciate and comply with those 
can cause headaches and liability for employers.’ 
NICOLE G. MINKOW
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#7 It’s not just what 
you do, it’s who 
you do it for. 

record all used or accrued paid time off, failure 
to pay overtime and the corresponding failure to 
pay minimum wage are common as well. To pro-
tect the company, the employer must develop 
clear, enforceable policies on wage issues, which 
can show the court that the company was aware 
of the law and made every effort to enforce it. 
Then, the employer must track compliance and 
take action on any violations. Interestingly, a 
2015 case held that a company with no penalty 
payments to any employee at any time must be 
in violation of the wage and hour laws, because 
every employee misses a break or a meal period 
or fails to accurately record their time at some 
point. It is actually a better defense to record 
and pay for the occasional penalty, so that you 
can show the court that you are aware of the 
rules and any violations of those rules, and are 
fully prepared to pay the applicable penalty to 
the employee in the normal course of business. 

ROSENBERG: The pay practices attracting the 
most attention are: (i) not paying minimum 
wage; (ii) misclassifying employees as either 
overtime exempt or treating them as inde-
pendent contractors; (iii) not providing (and 
adequately documenting) requited meal and 
rest periods; and (iv) making illegal deductions 
from employee pay. Two new issues likely to spur 
thousands of wage hour class actions: (i) a little 
known requirement that CA employers must 
provide “suitable seating” for most California 
employees; and (ii) a new CA law which obli-
gates employers to pay “piece” workers a pre-
mium for their paid rest breaks (the CA Labor 
Commissioner has a very expansive view of 
which employees are entitled to this extra pay). 

u Does it make sense for businesses to 
combine their vacation and sick time 
into a single PTO policy?

GABLER: You would think so, but perhaps not! 
PTO policies are easier for employers to track, 
and employees enjoy the flexibility of taking 
time off without explaining the specific purpose 
of their absence. That said, a combined PTO 
policy must comply with both the vacation 
rules and the sick leave rules (which are more 
burdensome under the July 2015 mandatory sick 
leave law). As with vacation rules, the PTO 
policy must provide for accrual and carry over of 
up to a minimum of 1.50 times the annual leave, 
and payout of accrued time at termination. As 
with the sick leave rules, the employer must 
frontload the PTO (making it fully available at 
the outset of employment) or accrue a minimum 
of 48 hours (or six days, whichever is greater), 
which often means the employer is granting 
more PTO at the outset of employment than it 
might otherwise prefer. In addition, an employer 
can require advance notice of vacation and 
may deny a request for vacation time off, but 
employees can use sick time unexpectedly and 
intermittently, with the employer having lim-
ited ability to discipline an employee for using 
available time. For these reasons, employers may 
wish to separate vacation and sick time, thereby 
saving money and reducing absenteeism, instead 
of using a combined PTO policy.

u Can an employer legally impose a rule 
barring the employment of job applicants 
with criminal records?

ROSENBERG: No. Under state law, you may not 
base an employment decision on a record of an 
arrest which did not lead to a conviction, so 
don’t ask about them or have a job application 
or employment rule that says that. The same is 
true with a criminal conviction that was judi-
cially expunged and a host of other minor con-
victions. The federal EEOC considers a blanket 

exclusion of convicted criminals to be unlawful. 
Also, certain cities and counties have enacted 
so-called “Ban-The Box” ordinances which 
implicate asking applicants about their criminal 
records such as Alameda County, Berkeley, 
Carson, Compton, East Palo Alto, Oakland, 
Pasadena, Richmond, San Francisco, and Santa 
Clara County.

GABLER: A blanket prohibition against 
applicants with criminal records is unlawful 
discrimination. Employers may consider fel-
ony convictions only to the extent that the 
conviction is reasonably related to the job 
position, among other factors. For instance, 
applicants with felony child abuse convictions 
could be rejected for a preschool position, and 
applicants with felony embezzlement convic-
tions could be rejected for an accounting posi-
tion. On the other hand, applicants with felo-
ny DUI convictions could not be rejected for a 
job that does not involve driving. Application 
questions regarding convictions must include 
a variety of disclaimers, and the potential 
for discrimination claims is high. Employers 
should consider eliminating the “conviction 
question” from applications and interviews, 
and instead make job offers contingent upon 
passing a background check. If a conviction 
appears, analyze whether the timing, nature, 
scope and outcome of the conviction are suf-
ficiently relevant to the job position that the 
offer can be lawfully revoked.

u What are some legal issues that com-
panies often overlook during a layoff or 
termination process?

MINKOW: There are many issues an employer 
should consider prior to terminating an employ-
ee. First, employer must make sure that employ-

ees are paid all wages due and owing at the time 
of termination, including all accrued and unused 
vacation. Believe it or not, many employers 
overlook this basic requirement. Employers 
should also ensure that all employment-related 
decisions are based on legitimate, non-discrimi-
natory reasons and have appropriate documen-
tation to support such decisions should they 
be challenged. Second, all decisions should be 
made consistently. For example, if a company 
decides to terminate an employee for excessive 
absences, the decision makers should feel con-
fident the attendance policy is applied consis-
tently to all employees, otherwise the affected 
employee might claim he or she was singled out 
for some discriminatory reason. If the layoff or 
termination may expose the company to some 
risk, the employer might consider obtaining a 
valid release in exchange for some amount of 
severance from a departing employee.  

GABLER: Employers must be able to justify the 
legitimate business reasons for the decision – 
then, actually justify it with written documenta-
tion. Why is the employee losing his job?  Is his 
position being eliminated? If so, will you re-open 
the position later? Is he a poor performer? If 
so, has he been warned about any deficiencies 
and given an opportunity to improve? If not, 
why not? Is the decision in line with internal 
memoranda and prior performance reviews? 
Does he fall into any protected categories that 
will give him a reason to complain that his 
separation from employment was discrimina-
tory or retaliatory? If asked, how will we prove 
that we had a legitimate, non-discriminatory 
reason to remove him? Falling back on “at will 
employment” is not enough – failing to provide 
the reason for the separation from employment 
allows the employee to fill in that blank with an 
unlawful reason, creating legal risk and cost for 
the employer.
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