
ByWarren Berzack

Over the past 12 months we’ve witnessed a
gradual buildup of buyer demand, and a
deluge of buyers hitting the market since

January 1. Players both large and small are hastily
back in the game and looking to be active. So why
the sudden shift? To understand and best take advan-
tage of this phenomenon, let us consider the main
causal factors at play:

1. Available lender financing
Over the last year, two key changes have occurred in

the lender market. The first has to do with leverage. In
2009 and 2010, banks were requiring 40% down on
almost every purchase. This kept buyer activity down,
as most buyers stepped back when leverage was less
obtainable. But in 2011, loan-to-value ratios increased
substantially. And today, investors can obtain loans in
the 70-75% LTV range for most purchases. Thus, buyers
are now coming in with 25% to 30% down. On top of
this shift in leverage, rates on 5-year loans are at
unprecedentedly low levels. Investors can obtain 5-
year commercial loans at an interest rate of around
3.75% (or even lower in some cases). Meanwhile, 10-
year Fannie Mae loans now hover between 4% and 5%,
depending on the leverage, location and building.

2. Stabilizing rental market
Gone are the days of offering a month's free rent,

big-screen TV or no security deposit. The rental market
has stabilized in almost every area of Southern Califor-
nia, with many locations even seeing year-over-year
rental growth. In fact, last year the nation's average
occupancy rates climbed to 93.4%, and average rent
increased by 35% in 96 metropolitan areas across 16
states, according to a report from RealFacts/Meyers LLC.
Additionally, there hasn't been much apartment con-
struction over the past 10 years. Most construction dur-
ing the boom was for condos, which, in many cases,
were built on former apartment sites, taking rental units
offline rather than adding to rental housing stock.

3. Pent-up demand
In 2005 and 2006, multifamily property sales vol-

umes were at all-time highs, and billions of dollars of
property changed hands. Conversely, in 2009 and 2010
it became all quiet on theWestern front, with transac-
tion volume dropping to one-fifth of the previous level.
But all the while, investors were building up their war
chests for future purchases. And by 2011, although
transaction activity still wasn’t close to its former peak,
the return of investors to the market increased both
demand and sales volume. For 2012, owners expect a
strong year, based on all of the factors discussed here
from both a pricing and volume standpoint.

4. Anticipated increase in capital gains tax rates
During the Bush administration, capital gains tax

rates were lowered substantially. Now, however, those
tax reductions are set to expire. While the political cli-
mate remains in flux, many pundits predict dramatic
increases in capital gains tax rates in 2013, providing an
impetus for sellers to divest before those tax hikes take
effect.

5. An improving economy
Overall, slowly but surely, the economy is improv-

ing. The stock market has shown considerable upward
momentum, with the Dow recently posting seven con-
secutive sessions of gains and the S&P recently hitting
its highest level since May of 2008. On the jobs front,
unemployment rates have dropped steadily over the
past several quarters, and the general sentiment remains
positive. Investors have taken notice, knowing that
improved employment levels drive new apartment
renters into the market. At the same time, confidence in
the economy's continued recovery is further driving
investor sentiment.

6. Continued weakness in home sales
The housing market shows no signs of rebounding

anytime soon, with foreclosure rates expected to accel-
erate this year and home sale prices yet to bottom out.
What's more, the recent spotlight on the decline in
home values has dampened interest even from those
who can afford to buy. These factors, along with an
expanding job market, have multiplied the amount of
renters, with vacancy rates tightening throughout

Los Angeles County.

As we can see, this confluence of dynamics has
made the multifamily market highly desirable, with
investors responding in escalating numbers. And as
recent data substantiates a much speedier recovery for
the multifamily sector over other commercial real estate
sectors, the apartment market is being favored all the
more. So with all indicators pointing to the positive and
financing still as cheap as it is, it seems owners are final-
ly feeling confident that the dark days of 2008, 2009
and 2010 are behind us all.

Warren Berzack is the President of The Berzack
Group and a Principal of Lee & Associates-LA
North/Ventura, Inc. in Sherman Oaks. He specializes in
the sale and purchase of multifamily properties through-
out Los Angeles County. Berzack has bought and sold
hundreds of properties and has closed over half a billion
dollars of investment property sales.
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By Nicholas Kanter, Esq.

The chances of successfully challeng-
ing a non-judicial foreclosure sale
based on minor errors in the foreclo-

sure process are being, well, foreclosed.
California’s Civil Code regulates nonju-

dicial foreclosures pursuant to a power of
sale contained in a deed of trust. These sec-
tions specify particular requirements and
procedures that must be followed in order
to ultimately sell a property at a trustee’s
sale, following an uncured default by the
property owner.

One requirement is that the notice of
default must identify the beneficiary under
the deed of trust. Recently, in Debrunner v.
Deutsche Bank National Trust Co. ,the
plaintiff filed a lawsuit against its loan ser-
vicer and foreclosure trustee in an attempt
to invalidate a pending foreclosure. The
plaintiff claimed the notice of default was
defective, and therefore the foreclosure was
invalid, because the notice of default did
not identify the beneficiary.

The beneficiary under the deed of trust
was Deutsche Bank. However, the notice
of default did not identify Deutsch Bank as
the beneficiary. Instead, the notice of
default identified “Saxon Mortgage Servic-
es, Inc.,” an entity acting as attorney in fact
for Deutsche Bank and servicer of the loan.

The notice of default also informed the

plaintiff that he could stop the foreclosure
by making payment to Saxon, and listed
Saxon’s address and telephone number.

The court was not persuaded by the
plaintiff’s claim.While the notice of default
did not identify Deutsche Bank as the
trustee, plaintiff received a Fair Debt Col-
lection Practices Notice attached to the
notice of default that identified Deutsche
Bank as the creditor, and Saxon as Deutsch
Bank’s attorney-in-fact. And even though
the Fair Debt Collection Practices Notice
did not list Deutsch Bank’s address or tele-

phone number, the
notice of default
provided Saxon’s
telephone number
and address.

The plaintiff
argued that strict
compliance with
California Civil
Code is required in
a nonjudicial fore-
closure, and
because the notice
of default did not
strictly comply
with the Code, the
foreclosure was
invalid.

The court easily
rejected plaintiff’s

challenge, finding that strict compliance is
not required. Instead, a party challenging a
foreclosure sale based on an irregularity
must show that the irregularity was prejudi-
cial to the party’s interest.

In this case, plaintiff was required to
show how the failure to list the beneficiary
on the notice of default prejudiced his
interests. The plaintiff could not make this
showing. -- he could not claim that he was
unable to cure the default by making a pay-
ment to the beneficiary because the notice
of default provided an address for Saxon,

who was acting as the beneficiary’s
(Deutsch Bank) attorney in fact.

The finding in Debrunner(i.e., irregulari-
ties are not actionable unless prejudicial) is
not novel. Similar decisions have come
down as recently as last year. , e.g.,
Fontenot v. Wells Fargo Bank, N.A. (2011).

However, the Debrunner decision is
noteworthy in that it shows that courts are
not being persuaded by public outrage
towards a perceived universal failure by
banks to follow appropriate procedures in
both judicial and nonjudicial foreclosures.
Instead, the decision further solidifies legal
precedent requiring the party challenging
the foreclosure to show that any irregularity
caused actual prejudice to the challenger,
not only that an irregularity occurred.

Nicholas Kan-
ter is a business
litigation attor-
ney at Lewitt
Hackman, in
Encino. His con-
tact information
is available at
www.lewitthack-
man.com.

Don’t Just Survive.
Thrive.

Staying in business is hard. Succeeding is 
even harder. The challenges, demands and 
forces that businesses contend with are many 
– from competition, employees and investors 
to bankers, regulators and market forces. 
We’re here to help you navigate your way. 

Call us today and put our 30 years of 
business-savvy insight and legal expertise to 
work for your company’s success.  

Legal Solutions at the Speed of Business

16000 Ventura Boulevard, Suite 1000    Encino, California 91436    
818-382-6200 www.greenbass.com

In the August 20th issue of the San Fernando Valley Business
Journal, we’re pleased to present the inaugural “health care
leadership roundtable.” Five to seven health care executives
will have the opportunity to participate in a “virtual” round-
table to discuss health care issues and trends

Advertisers will have the opportunity to participate in the
roundtable by responding to a series of questions. Questions
will be provided in advance of publication to give you an
opportunity to consider your responses prior to publication. A
complete list of roundtable questions is available by contacting
your advertising account manager at (818) 676-1750.

The roundtable section is priced at
$5,000 and includes all of the

following benefits:

• Full page, four-color advertisement

• Opportunity to respond to any and
all roundtable questions

• Photo, name and title included in
the roundtable section

• Firm or company logo placed within
the section

• 25 additional copies of the August
20th issue

San Fernando Valley Business Journal I 2012 Business Roundta b l e s

- Health Care Roundtable -

Contact Jamie Chien at

(818) 676-1750
for more information and to reserve your position

Publication Date:
August 20th

Responses Due:
August 8th

Advertisement Due:
August 10th
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By Trina Shpur

OK, so “horror” might be a bit
melodramatic, but it I would
never describe it as easy. While

there are certainly reputable firms that
may be called upon to complete this serv-
ice for you, I, a mere Administrator at
Beitler Commercial Realty Services in
Sherman Oaks, assisted in the process for
a number of successful appeals. Here
are a few important notes and tips that
might save YOU time and increase your
chances of a triumph.
NOTES: Depending on the type of

property (i.e. single family; total value
under “x” dollars), you can choose to
appear before a Hearing Officer (“Officer”)
or jump directly to the formal Assessment
Appeals Board (“Board”). As well, these
comments relate to specifically “Decline in
Value” appeals of “Regular Assessments.”

1.Which One to Choose?: The Officer
Hearing is less formal and involves just
you, the Officer and a representative from
the Assessment Board. The three of you will
attempt to settle on an amount, with the
Officer finally making a recommendation.
You can accept or appeal. Even if you
accept, the Assessor can appeal the deci-
sion (but only has 14 days in which to initi-
ate the appeal by making an Application to
the Board). The Board Hearing will give
you the opportunity to plead your case

directly to the five Members. (Even then,
an Officer will initially attempt to settle this
outside of the formal hearing.)

2. This Process Doesn’t Happen
Overnight: A request for an Officer hear-
ing was submitted ON the deadline date of
11/30/2010 via email. We did receive an
electronic confirmation of receipt. Howev-
er, we did not receive an Appointment
notice until 12/15/2011…advising of a
hearing date on 03/28/2012! A request for
a Board appointment was mailed on
10/30/2010. A notice was mailed
07/29/2011 advising that the hearing was
finally set for 11/16/2011. After the issue
was settled during that meeting, we
received a confirmation of the results
(Notice of Action) dated 12/07/12. The
refund check was not issued until
01/26/2012.

3. But Do it Anyway: The Assessors were
cognizant of the current economic realty
and offered reduced Assessments even
before dialogue was started. We chose to
pursue further negotiations, but it seems
that presently it is worth the effort to com-
ply with the requirements and show up for
your appointment.

4. Show Up Early: You do not have a
unique “Appointment Time,” other cases
will have the same time period. You will be
seen on a first-come, first-served basis.

5. Over-PrepareYour Documentation:
Know that the Assessor may change his or
her method of determining value – for
example, from the Fair Market Value
approach to the Income Value approach.
In this case, you will be well suited to bring
“Sold Building Comparables” for determin-
ing Fair MarketValue AND “Leased Build-
ing Comparables” for determining Income
Value. If your building has suffered vacan-
cy, like many have of late, bring supporting
documentation. If you have had to lease
the building at “Under Market“ rates, bring
copies of the current leases. Of course,
your argument will be to use the under
market lease as “Fair MarketValue,” if that
is the route the Assessor takes. If the Asses-
sor sees that your Fair MarketValue Comps
not only differ from his, but also support a
lower value, chances are he will immedi-
ately switch gears and try to determine a
higher value using market rents and an
arbitrary cap rate. While the capitalization
rate may be subjective, the “Leased
Comps” are not.

6. DoYour Homework: Find the lowest
“Like Kind” leased comps, and do your
math in advance to arrive at your own
opinion of value. Bring copies, bring a cal-
culator, and bring it on. In short, you need
proof that other properties similar to your
own were valued (sold at a psf rate) at less
than what the Assessor shows as your value
(and is therefore basing the tax rate on).

You get this by looking through public
records or contacting your broker to get
“Comps.” In general, the Comps can go
BACK in time to any date (being reason-
able), but no more than 90 days after the
tax year in question. Therefore, the most
recent Comps may only be those complet-
ed by March 31 of the tax year.
For example, one recent appeal han-

dled by Ron Kassan of our office dealt with
an MR-2 Industrial zoned property that had
been converted primarily to office space.
The Comps used by the Assessor included
C-1 zoned Class A Commercial Office
Buildings inWarner Center. While the
subject building was in Chatsworth, in a
primarily industrial neighborhood zoned
“M” for Manufacturing, the rents com-
manded for Office Space inWarner Center
were definitely NOT comparable to the
property in Chatsworth. Thus, we argued
our position, Comps were shown, and the
Assessor found in our favor.

7. EnsureYou getYour Money:Unless
you check “Yes” on Box #8 on your original
application, the Notice of Action you even-
tually receive from the Board does not mean
your refund will automatically be sent. You
may need to submit a “Los Angeles County
Property Tax Claim for Refund” to a different
department: the Auditor-Controller.

“Our clients like the fact that they can talk directly to a partner.”
-- Michael Kelfer

Kelfer & Associates, LLP provides a wide range of services to
individuals and businesses in a variety of industries.
We strive to provide exemplary, professional service

and we are committed to our clients.

Our professional services include:
• Accounting Services
• Bookkeeping/Write-up
• Tax Accounting Services
• Personal Finance Services
• Business Tax Services

Our goal is to meet each client's specific needs in planning
for the future and achieving their objectives in

an ever-changing financial and regulatory environment.

For more information please contact
Michael Kelfer - mkelfer@kelfercpa.com
or Sheila Kelfer - sheila@kelfercpa.com

17425 Chatsworth Street, Suite 200, Granada Hills, CA 91344
818.832.9500 • www.kelfercpa.com
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I Lived Through an Assessment Appeal!
(And Other Tales of Horror)

Please see page 48



By Clancy Mendoza, JD, LLM

The California Court of Appeal has
issued an opinion on February 6th
that may prevent many class actions

lawsuits against employers from proceed-
ing to trial in California. The case will like-
ly have the greatest impact in deterring
wage/hour claims.

Background
Traditionally, California has been favor-

able to employees bringing class action
cases. However, just last year the U.S.
Supreme Court decision in 2011 (Wal-Mart
Stores, Inc. v. Dukes) raised an obstacle to

employer class actions cases by holding
that the basis of liability and damages for a
small sampling of employees could not be
extrapolated to the larger class of employ-
ees for purposes of certifying the class. The
California appellate court relied on the
Supreme Court’s reasoning in Dukes to
determine the extent that a class sample
can be used to determine an employer’s lia-
bility in employee-friendly California.

The Appellate Court Opinion
In Duran v U.S. Bank National Associa-

tion, the plaintiffs submitted a sampling of
21 out of 260 employees to certify the class
action and to determine the extent of liabil-

ity and damages for alleged misclassifica-
tion of exempt employees. In this case, the
employees were claiming that the employ-
er owed them damages because they were
misclassified as exempt employees under
California wage and hour laws. At trial, the
plaintiffs won and liability and damages
were attributed to all of the other 239
employees based upon the sample group.
Liability was even attributed to 75 of these
employees who had submitted voluntary
written declarations to show that they were
properly classified as exempt employees.
On appeal, the court ruled that exempt

employee status is a fact-specific determi-
nation that cannot be extrapolated from a

sample group because the employer’s lia-
bility depends upon each employee’s indi-
vidual circumstance. The court did say that
class sampling might be practical at the
damages stage. However, applying it to
determine liability throughout the class was
a violation of the defendant’s due process
rights by eliminating its ability to present its
side of the story.

Why is the Duran Opinion Significant?
This case makes it clear that an employ-

er’s liability in a wage/hour class action
case cannot be determined by statistical
sampling. Plaintiff’s attorneys will have to
put a lot of extra time and effort into prov-
ing up liability based upon the facts
involved with each individual in a class
and not just a small sample. As a result it’s
much less likely that employers will have to
defend against frivolous – and expensive -
class action lawsuits.

Clancy Mendoza is an ERISA and Bene-
fits Counsel in
the specialty
practice of
Employee
Benefits at USI.
She has focused
on employee
benefits includ-
ing ERISA,
COBRA, HIPAA,
retirement plans,
health & welfare
arrangements
executive com-
pensation and

tax planning and controversy. For more
information call USI at (818) 251-3000.

VICA is pleased to announce the newest inductees
into the 

San Fernando Valley 
Business Hall of Fame

Join VICA as we honor these community leaders!

Call 818.817.0545 or visit www.vica.com for more information
Sponsorships available!

Thursday, June 7
6-9:30 p.m.

Sheraton Universal Hotel
333 Universal Hollywood Dr.

Universal City
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8. Know your Assessor ‘s Parcel Num-
ber: The Appeals Case Number you will
receive on your Notice of Board Hearing
means nothing except to those in that spe-
cific department. If you need to follow up
on the status of your case, you may need to
contact a number of different entities and
referring to you APN is your best bet.
• Local “Assessor’s Regional Office:”

(Pone number varies, or helpdesk@asses-
sor.lacounty.gov.)
• Tax Collector:

ttcmail@ttc.lacounty.gov
• The LA County Property Tax Informa-

tion Line (213-974-8368)
•The Auditor-Controller’s office (213-

893-2885 or propertytax@auditor.lacount
.gov)
Many of these hints are already written

SOMEWHERE but I’ve encapsulated them
in one area. They are, by no means,
exhaustive…stay tuned for the next install-
ment where I reveal how we unsnarled a
refund sent to a wrong address!

Trina Shpur is the Administrator/Princess
at Beitler Commercial Realty Services in
Sherman Oaks. For more information, call
(818) 501-5001.

Assessment
Appeal!

Continued from page 47
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