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our company faces risk of employment litigation, even from individuals
not employed by your company. This includes litigation filed by temporary
employees, employees of your affiliated companies, or franchisees.
Employers defending against these types of claims scored a significant

victory when the California Supreme Court in Patterson v. Domino’s Pizza, LLC
overturned a previous ruling and found Domino’s (the franchisor) was not a joint
employer and not liable for its franchisee’s unlawful
employment practices. Patterson offers guidance for
companies operating as a franchisor, as well as others
susceptible to joint employer liability.

Perils of Joint Employer Liability
Joint employer claims are on the rise, where employees

target not only their employer but also the company they
perceive to be the “deep pocket,” such as parent companies and franchisors.
These companies typically do not directly hire the employees. Unfortunately,
some courts have recently facilitated the employees’ search for deep pockets by
stretching the definition of employer to include companies that retain or exercise
any control over the other entities’ employees, even though they did not directly
hire the employees.

Patterson: A Franchisor Is Not Automatically the Employer
A benefit of franchising is that it can insulate responsibility and related risk; the

franchisor sets general operating standards, while the franchisee retains control
over its operations. This separation – if done correctly – should protect franchisors
from liability, including employment litigation, as the California Supreme Court
found in Patterson. The Patterson decision focused on facts relating to the extent
Domino’s retained and exercised control over its franchisee’s employees, in day-
to-day workplace operations such as hiring, direction, supervision, discipline and
discharge. Significantly, Patterson explained that Domino’s vigorous enforcement
of a uniform marketing and operational plan, often found in the modern franchise

Y

Are You at Risk of Joint Employer Liability?
Lessons from California Supreme Court’s Decision in Patterson

by Cherise S. Latortue and Matthew B. Golper, Manatt, Phelps & Phillips, LLP

business model, did not automatically render the franchisor responsible for the
franchisee’s workplace violations.

What Patterson Means for Franchisors
u Carefully Drafted Franchise Agreement. The Patterson decision does not

create a bright-line rule of when a joint employment relationship exists, because
the analysis is fact-intensive. Franchisors should continue to
closely scrutinize their operations and franchisee agreements
to ensure they limit the franchisor’s control over its franchisees’
personnel matters. While Patterson authorizes franchisors to
impose operational requirements to protect branding and
reputation, overly detailed operational requirements may blur
the lines and increase the risk of liability. The actual control
franchisors exercise over their franchisees’ personnel

decisions is critical.
u Importance of Training Managers. Patterson also underscored the

importance of limiting a franchisor’s involvement with the franchisee’s day-to-day
employment issues. Patterson comes as Governor Brown considers whether to
sign into law SB 610, which would require franchisors to interact closely with
franchisees. Any interaction might be used to evidence a joint employer
relationship. Franchisors should train their own managers to leave control of
personnel decisions to franchisees.

u Continued NLRB Challenges. Franchisors should remain wary of
government enforcement agencies. Last month, the NLRB demonstrated its
hostility towards franchisors by naming franchise giant McDonald’s as a joint
employer and creating a basis to hold McDonald’s liable for its franchisees’ labor
violations.

Patterson’s Application to Your Company, Even if Not a Franchisor
u Parent and Subsidiary Liability. Parent corporations are generally not the

employer of their subsidiaries’ employees, unless they control the subsidiaries’
personnel decisions. Recent decisions in other courts employing the analysis
echoed in Patterson further underscore the importance of scrutinizing operating
agreements and training managers. The Third Circuit in In Re: Enterprise Rent-A-
Car Wage & Hour Employment Practices Litigation found the parent corporation
was not a joint employer even though its human resources department provided
certain services to its subsidiaries, because there was no evidence it retained any
authority over the subsidiaries’ personnel decisions. Contrastingly, the Second
Circuit in St. Jean v. Orient-Express Hotels found a joint employer relationship
where the parent company retained substantial control over the subsidiary’s
personnel, such as requiring the subsidiary’s employees to report to the parent
company.

u Temporary Employee Liability. Companies that contract with staffing
agencies for temporary employees also risk joint employer liability if they share or
codetermine the essential terms and conditions of employment of the temporary
employees. The same practices would apply in these relationships, where
carefully drafted contracts with the staffing agency, including strong indemnity
provisions and other terms that obligate the staffing agency to ensure compliance
with state and federal laws, as a condition of the contract, together with limiting
day-to-day oversight of the temporary employee, can assist in reducing risk.

Cherise S. Latortue
Cherise S. Latortue is an associate in the Orange County

office and a member of the Employment & Labor Practice
Group within the Litigation Division. Her practice focuses
on the defense of class action and individual wage and
hour claims, as well as claims of discrimination,
harassment, retaliations, medical leave, antidiscrimination
laws. She also advises clients on a wide array of
employment law issues, as well as federal OSHA and Cal-
OSHA compliance and traditional labor law issues. She
can be reached at CLatortue@manatt.com or 714.371.2503. 
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Matthew B. Golper is an associate in the Orange County

office and a member of the Employment & Labor practice
group within the Litigation Division. His practice focuses on
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uccessful businesses realize the importance of accurate and timely
accounting and financial data. This information can be critical in making
day-to-day decisions, ranging from funding the weekly payroll to planning
for capital expenditures. A key challenge in obtaining this information is an

accounting department that can effectively handle these tasks. Many small to mid-
size businesses have found that it is more efficient and cost effective to outsource
their accounting and bookkeeping functions.

Complete Financial Office Solutions
At HMWC CPAs & Business Advisors, our Complete Financial Office Solutions

department provides full support for those clients who need such assistance. Our
team is able to assist clients with services such as bookkeeping, bill payment,
payroll, sales tax, interim CFO, software selection and implementation, business
formation and planning, and succession planning. This assistance allows our
clients to do what they do best – run their businesses. Here are a few examples:

Cash management – Have you ever wondered how your company can be
profitable, yet still not have enough cash to pay the bills? An accounting
professional can help optimize your cash flow and advise you of the best methods
for your particular situation.

Monthly financial statements and general ledger – This is a popular task to
outsource because business owners often become tired of internal errors.
Competent professionals can provide timely, accurate information for
management decision-making.

Accounts payable/accounts receivable – Paying bills and collecting
delinquent invoices is crucial to the survival of any business. It is very helpful to
have personnel who have been trained at an accounting firm in how to perform
these vital tasks.

Tax return preparation – Periodic and annual tax return filings, as well as
payroll and sales tax returns, are technical and detailed tasks. It is a tremendous
asset to have these done by personnel who perform these functions on a regular
basis and are specifically trained and kept up-to-date on changes in tax law.

S

Outsourcing Accounting 
& Bookkeeping

by Susan Levinstein, CPA, Partner, HMWC CPAs & Business Advisors

Susan Levinstein
Susan Levinstein, CPA, is a partner with HMWC CPAs

& Business Advisors (www.hmwccpa.com) in Tustin. She
heads the firm’s Complete Financial Office Solutions
department and the Women Owned Business practice.
Susan can be contacted at 714.505.9000.

About HMWC CPAs & Business Advisors
Since 1968, HMWC CPAs & Business Advisors has specialized in serving

the financial and tax needs of privately-held businesses and their owners
throughout Southern California. The depth and breadth of our experience –
which includes such ancillary services as business consulting, Complete
Financial Office Solutions, mergers and acquisitions, business valuation,
employee benefits and human resources services, and estate planning –
make us a valuable member of our clients’ management team. At HMWC
CPAs & Business Advisors, we are more than accountants, we are trusted
business advisors.

As a member of Integra International, we have both a national and
international presence, which provides us with the resources to consult on a
variety of multi-state and global tax and business issues. At the local level, the
firm has a highly talented partner and manager group whose involvement on
each account helps ensure that our client receives the necessary attention and
personal service needed to effectively manage their business. At HMWC CPAs
& Business Advisors, our mission is to provide our clients, regardless of size,
with a level of service and quality that is unparalleled in the industry. 
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very employer knows the best way to find new talent is to steal
employees from their competitors. And every employer longs for a way
to prevent their competitors from doing the same to them. This age old
dynamic has created a curious body of law in California. Employees

generally have the legal right to change jobs, but career moves can still lead to
legal hassles for all concerned.

The recent class action involving an “anti-poaching pact” in Silicon Valley
highlights these risks. For years, Apple, Google and other tech giants had
discretely agreed not to raid each other’s personnel, until the Justice
Department forced them to abandon the pact as a form of unfair competition.
Employees then filed a class action, alleging that the pact deflated salaries to
the tune of $3 billion dollars. In August 2014, a federal judge rejected a
settlement of $324 million dollars as inadequate. This is a vivid reminder of how
far California law has come.

Early Cases on Employee Raiding
In 1853, the Queen’s Bench in England ruled that a theater owner was liable

for “maliciously” inducing a notable opera singer to breach her contract to
perform at a rival theater by offering her more money. But the logic of that case
harkened back to the days of serfdom, when servants were considered mere
property of their masters.

In 1872, California enacted a law invalidating any contract that restrains
anyone from engaging in any lawful profession. The intent was to prevent

E

Hiring Employees From Your Competition?
Perfectly legal, but be careful because you might still get sued!

by Bruce May and Peter Wucetich, Partners, Stuart Kane LLP

monopolies, but courts eventually construed the law to protect the free
movement of labor.

That law is still very much in force, and California is virtually alone among the
states in forbidding covenants-not-to-compete with employees. (Reasonable
non-competes are allowed in California upon the sale of stock or assets in a
business.)

But even though employers are free to recruit and hire from competitors, the
parties cannot engage in other forms of misconduct. This is where the
employee, the old employer and the new employer all must tread carefully. 

Employees: Play Nice When You Change Jobs
For example, if the employee jumps the gun and starts a competing business

or recruits fellow employees to leave while still working for the old employer, he
or she could be sued for breach of the duty of loyalty. If the employee steals
proprietary information from the old employer to use in the new job, he or she
could be sued for misappropriation of trade secrets. And if the employee
disparages the old employer by telling customers that the company was going
out of business, he or she could be sued for defamation.

The watchword for employees changing jobs is play nice: Give notice of
resignation. Tell your employer where you are going to work next. Don’t
badmouth your old company. Don’t take anything with you that belongs to the
company — customer lists, business plans, product designs — and make sure
you return all company documents in your briefcase or on your home computer.

Employers: Make Sure Your Employees Sign a Confidentiality Agreement
How can employers in California protect their rights against employees who

join a competitor? Make sure you have a valid confidentiality agreement in
place with every key employee — one that does not contain any illegal
covenant-not-to-compete or covenant-not-to-solicit customers, but which clearly
forbids the misuse of trade secrets and requires the return of all company
property.

What if the employee signed a non-compete with the old employer while
working in another State where they are legally allowed? That’s the trickiest
situation of all. Confer with legal counsel, but you can probably avoid the non-
compete as long as you work in California — the land of the free.

Bruce May
Bruce May is a partner with Stuart Kane LLP. For 35

years, he has devoted his practice exclusively to
advising and defending companies of all sizes in every
aspect of employment litigation and employment
counseling. His expertise spans the entire spectrum of
employment law from recruitment and hiring to
termination and post-employment misconduct, and
everything in between. Mr. May can be reached at
949.791.5124 or bmay@stuartkane.com.

Peter Wucetich
Peter Wucetich is a partner with Stuart Kane LLP

where he focuses his practice on employment and
business litigation. He routinely handles employment
litigation, including trade secret misappropriation,
wrongful termination and class actions. In addition, he
provides employment counseling on issues relating to
employee mobility, non-competition and non-solicitation
agreements, and the protection and assignment of intellectual property
rights developed during the course of employment. Mr. Wucetich can be
reached at 949.791.5174 or pwucetich@stuartkane.com.
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clerk at your company posts on her Facebook that the CFO is a “leech”
who leers at the female staff and constantly makes disgusting comments.
The company has a policy prohibiting employees from making derogatory
comments about coworkers on social media. This should be an easy

termination of the Facebooking employee...right? Not if you ask the National Labor
Relations Board (“NLRB”).

Three years ago, the NLRB began issuing rulings striking down policies aimed at
restricting employees from publishing negative statements about their employer.
The National Labor Relations Act provides that “employees shall have the right to
engage in other concerted activities for the purpose of collective bargaining or other
mutual aid or protection.” Under Section 8(a)(1) of the Act, employers are prohibited
from interfering or restraining employees from exercising those rights. The NLRB
has repeatedly held that policies prohibiting any statements that damage the
company or its employees’ reputation illegally restrict employees’ rights to engage
in concerted activity.

The 2014 series of decisions all striking down such overbroad policies give
guidance on what to avoid:

In Durham School Services, the NLRB invalidated a policy prohibiting sharing
“information related to the Company or any of its employees or customers” as
unreasonably broad or vague.

In Lily Transportation Company, the NLRB held that a rule prohibiting posting
company or customer information, not restricted to confidential information, was
overbroad and unenforceable.

In Hoot Winc LLC, policies prohibiting “insubordination to a manager or lack of
respect and cooperation with fellow employees and guests” and any “off duty
conduct which negatively affects or would tend to affect...the Company’s reputation”
were ruled invalid. The undefined terms “insubordination,” “lack of respect” and
“cooperation” were fatal to the policy.

In June 2014, the NLRB in Landry’s Inc. approved policies with cautionary, as
opposed to restrictive, language:

“The Company urges all employees not to post information regarding the
Company, their jobs or other employees...

Be mindful that if the Company receives a (harassment) complaint from an
employee about information you have posted the Company will need to investigate
whether a violation of its policies has occurred.”

An employer still can and should prohibit:
u Disparaging statements about the employer or its customers that the 

employee knows to be false
u Comments that are sexual, sexist, racist or otherwise discriminatory and 

create a hostile work environment
u Threats of violence, bullying and obscene emails

A

Can You Restrict Employee 
Venting Sessions on Facebook?

by Gabrielle Wirth and Judy Sha, Dorsey & Whitney LLP

Gabrielle Wirth
Gabrielle Wirth is a partner and the Labor and

Employment Head of Dorsey’s Southern California group.
She has an extensive litigation practice with emphases on
complex employment litigation and class actions. These
often include sexual harassment, race, age, sex and
disability discrimination, wrongful discharge, wage and
hour, unfair competition, WARN Act, misappropriation of
trade secrets, alter ego and invasion of privacy. In
addition, Ms. Wirth represents public and private
employers in mediations, arbitrations and administrative practice that cover
a wide range of issues. To learn more, visit www.dorsey.com/wirth_gabrielle.

Judy Sha
Judy Sha is an associate in Dorsey’s Labor &

Employment practice group. Ms. Sha’s practice consists of
both litigation and advice services in a wide range of
employment and business matters. In addition to
defending businesses and individuals in litigation across a
variety of employment needs, Ms. Sha provides timely
advice and counseling to address real-time employee
relations issues for businesses, including employee hiring
and firing; counseling; discipline; complaints;
compensation and compliance with FEHA, FMLA, ADA,
FLSA, OSHA, state Workers’ Compensation and EEO regulations. To learn
more, visit www.dorsey.com/sha_judy.

continued on page B-75
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n September 10, 2014, Governor Jerry Brown signed the Healthy
Workplaces, Healthy Families Act of 2014 (AB1522) which mandates
employers provide their employees, including part-time workers, paid sick
leave. The law requires that employers, regardless of size, permit

employees to accrue paid sick time at the rate of at least one hour for every 30
hours worked. An employee is entitled to accrue sick leave if the individual works,
in California, for at least 30 days within a year from the commencement of
employment starting July 1, 2015. This could mean that employees who live
outside of California, but who travel into California for work could be eligible.

An employer is permitted to limit an employee’s use of paid sick leave to 24
hours or three days each year. Any accrued, unused sick leave beyond the 24
hours or any unused, accrued sick leave must carry over from year to year. An
employee can use accrued sick time for their own illness or the illness of an
eligible family member.

An employer is not required to provide additional sick days under the Act if it has
a paid time off policy which provides paid time off for the same purpose of the Act
and under the same conditions and satisfies the accrual, carry over and use
requirements. An employer has the option of limiting employees’ total accrual of
paid sick leave to 48 hours or six days, provided the employees’ rights to accrue
and use paid sick leave are not “otherwise limited.”

The Act also amends Labor Code 2810.5 dealing with the Wage Theft
Prevention Act Notice. Thus, employers must update their Wage Theft form used
upon hire for non-exempt employees and during employment when certain
changes occur.

O

California Enacts Paid Sick Leave Law
by Jonathan Siegel, Shareholder, Jackson Lewis P.C.

There are several different collective bargaining exemptions for unionized
employers and certain other limited groups are excluded from the law. The Act
contains a broad range of harsh penalties for violations and the Labor
Commissioner or the Attorney General may bring a civil action to enforce the Act.
Employers should review their employment policies in light of the new law.

Jonathan Siegel
Mr. Siegel is a Shareholder in the Orange County

office of Jackson Lewis P.C. and can be reached at
SiegelJ@jacksonlewis.com or 949.885.1362. Founded
in 1958, Jackson Lewis is dedicated to representing
management exclusively in workplace law with 770
attorneys practicing in 55 locations nationwide. The firm
was named “Law Firm of the Year” in Litigation – Labor
& Employment by U.S. News — Best Lawyers® 2014
“Best Law Firms.” For a more detailed discussion about
California developments, please visit www.jacksonlewis.com/events to
register for our California Workplace Law Update program on December 11
in Anaheim.

ou have just been approached by your boss to jump on a project and know
you do not have the time. Now what?! Your boss has the power to impact
your career, and nobody really likes hearing “no.” So, if you’re going to say
“no,” it would be best to deliver that

message in the most favorable way
possible. In this case, the most favorable
way possible is to seem like you’re not
saying “no” at all. And the real trick to
turning down your boss is to never, ever,
use the word “no.”

So how can you say “no” to your boss
without actually saying “no”?

u Give a real, logical reason. If you’re going to turn down your boss, expect to
explain your reasoning. This will show that you have carefully considered the
situation, and will also help your boss to understand your thought process. Make
sure you consider the business consequences of the rejection before you cite a
reason (and indeed, before you choose to reject the request at all). Also,
remember to give an honest reason. Inventing an excuse always sounds like the
“dog ate my homework.”

u Show, don’t tell that reason. Package your refusal in a scenario that allows
your boss to make the final decision. Express your willingness to assist, then
show how busy you are (your boss doesn’t always know!) by detailing your
current list of projects and deadlines. Ask your boss for suggestions on how to
prioritize or if there are projects that can go on the back burner for a while. This
will help illustrate a realistic time frame for completion and your boss can make an
informed decision to reassign the project, extend the deadline or reprioritize your
workload.

At the end of the day, the company is negatively impacted when employees
have more on work on their plate than can be done well. Learning to say “no” with
tact and with solid reasoning can help you and the company focus efforts on the
right projects and ensures these projects are staffed appropriately to meet
deadlines. So, in the end, your “no” is like saying yes to meeting the company
goals of best results.

For more information, contact Kathi Guiney at 949.212.8788 or
Kathi@yeshrsolution.com – visit us at www.yeshrsolution.com or follow us on
Twitter at www.twitter.com/kathiyeshr and Facebook at
www.facebook.com/yeshrsolution.

Y

How to Say “No” to Your Boss 
(and Look Good Doing it)

by Kathi Guiney SPHR, GPHR President of YES! Your Human Resources Solution
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he OCTA Business Expo at the Disneyland Hotel in Anaheim on October
23, 2014 is the premier regional event for those who want to
learn to do business with OCTA and its public transportation
partners. 

OCTA is the countywide transportation agency responsible for
planning, funding and implementing transportation projects,
programs and transit services.

Eight years ago, nearly 70 percent of Orange County voters approved a half-
cent sales tax for transportation called Measure M. Measure M funds are used to
make improvements to every freeway in the county, fix street potholes,
synchronize street lights, and build and operate transit services like Metrolink rail.

T

Connect with OCTA and Other Transportation Agencies 
at OCTA Business Expo

OCTA invests billions in these
transportation projects, creating jobs
and putting money back into the
community. To make them work, OCTA
buys many goods and services,
including materials, supplies and
professional services for public works,
maintenance, architectural and
engineering. A comprehensive list of
goods and services can be found at
octa.net/BizExpo2014.

The expo will include information
about upcoming projects and needed
goods and services, as well as provide
businesses with an opportunity to
interface with key leaders and
procurement officers. The full-day
event will also feature practical
workshops, inspiring speakers, and a
luncheon program.

The day kicks off with registration and
a continental breakfast followed by
breakout sessions packed with
practical information on contracting with
OCTA and resources for small
businesses. During lunch, keynote
speaker Kish Rajan, Director,
Governor’s Office of Business and
Economic Development, will offer
insights on the state’s economic and
business landscape. Special guest
speaker Wing Lam, Owner, Wahoo’s

Fish Tacos, will provide inspiration from his experiences as a successful local
entrepreneur. Afternoon breakout session topics include proven
strategies on securing a place on a contractor’s team, marketing
for success, and a review of upcoming transit and technology
projects, followed by business matchmaking roundtables for face-
to-face networking. Throughout the day, the vendor fair will be open
to encourage other connection opportunities.

A $35 Early Bird Discount is available through Sept. 25.
Registration includes the expo, luncheon program, workshops and

matchmaking roundtable sessions.

To learn more, go to octa.net/BizExpo2014 or call Stacy Greer at 714.560.5553.

u Disclosure of confidential or 
proprietary information

Back to the hypothetical, the
company’s policy is likely to be
prohibited under the National Labor
Relations Act as overbroad and the
Facebook post would likely be
considered concerted activity. The
company should focus its attention on
the “leech” and investigate whether
the company has a sexual
harassment issue on its hands.

The law in this area continues to
develop but these cases make clear
that social media policies must be
narrowly tailored and should avoid
subjective terms and broad
statements which could encompass a
prohibition on discussing with
coworkers wages, discipline,
terminations and any other protected
terms and conditions of employment.

Interested in learning more about
quirky Labor and Employment related
topics? Visit our blog at
www.quirkyemploymentquestions.com.

DORSEY
continued from page B-73
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