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nnovation is a critical success factor for most any
company. Oftentimes, it is the catalyst that
differentiates you from your competition and puts
you in the position of being preferentially unique with

your clients.
Getting staff to think creatively isn’t always easy,

though. In a survey by Robert Half, 35 percent of chief
financial officers said the greatest roadblock to
organizational breakthroughs is a lack of new ideas.
Executives polled also cited excessive bureaucracy (24 percent) and
being bogged down with daily tasks or putting out fires (20 percent)
as other major barriers.

Here are six ways to overcome those challenges and encourage
creativity on your team:

Give employees a reason to care. If people aren’t feeling
connected to and engaged with your company, there’s little
motivation for them to be innovative. Make sure staff understand
and buy into your firm’s strategies and challenges. Create venues
and opportunities to solicit their input. Employees who are involved
early on in planning and execution discussions will be motivated to
see them through to completion. Their active participation will fuel
more ideas than if they learn of initiatives second-hand.

Don’t make staff jump through hoops. Do what you can to remove the red tape by
considering which internal processes might be stifling innovation. Look for ways to
streamline so people can see their good ideas in action quickly.

Rethink competition. Setting up contests for individuals at work can be useful for goals
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such as achieving sales targets. However, creative thinking
should be collaborative, not stymied in a win/lose
competition.

Calm the naysayers. A key reason people often
hesitate to offer fresh perspectives is that they worry what
others might say. No one wants to have their ideas shot
down immediately or become fodder for jokes. Make sure
you’re doing all you can to make it safe to brainstorm.

Ease up. Employees who’ve been working 60-hour weeks for months on end aren’t very
likely to make notable contributions other than completing basic assignments. When people
feel overworked, their last priority is trying to be creative; they just want to get the work at
hand completed.

Set the example. Recognize that as a leader, you are the model for the entire team. Even
though you may be highly creative, if you don’t share your ideas, you can’t expect something
different from others. It’s both what you do and say that’s important to your teams.

Finally, take a serious look at the skill sets in your group. When was the last time you
supported training and education for your employees? People need to be given the tools to
think innovatively and that includes keeping their knowledge and expertise up-to-date. With
the right management approach and support, you can increase creative thinking at all
levels of the organization, improve staff engagement and enhance the overall work
environment.

Brett Good is a senior district president for Robert Half, the world’s first and largest
specialized staffing firm. The company has more than 400 staffing locations worldwide,
including three offices in Orange County. For more information, please visit us online at
www.roberthalf.com.

Brett Good
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ince it became effective in 2004, California Labor Code Section 2698, et seq., known
as the Private Attorneys General Act of 2004 (“PAGA”), has struck fear in the hearts
of many employers. This statutory scheme allows an “aggrieved employee” to sue an
employer in a representative capacity over almost any violation of the numerous

provisions of the California Labor Code and seek potentially
draconian civil penalties on behalf of a class of individuals.
When a provision of the Labor Code does not provide a civil
penalty, PAGA steps in to add a civil penalty of $100 per pay
period per employee for an initial violation and $200 for each
subsequent violation. Cal. Labor Code § 2699(f)(2). Thus, when
an employer is sued over multiple Labor Code violations like in
typical class action wage-and-hour litigation, and the PAGA
plaintiff seeks to recover these penalties on behalf of every
employee employed over the past year, the civil penalties can
add up quickly, confronting employers with a staggering
calculation arising from allegations that seem trivial in
comparison to the magnitude of potential liability.

Notwithstanding the potentially troublesome liability calculation, knowledgeable
employers can take steps to avoid and minimize PAGA liability.

Be Proactive
In light of PAGA’s mandate to enforce numerous provisions of the California Labor Code,

employers should be proactive and seek employment counsel to make sure their policies
comply with the Labor Code and related Wage Orders. An ounce of prevention is worth a
pound of cure, particularly when the cure will consist of an expensive lawsuit over a
provision that the employer did not even suspect it was violating. For instance, who would
have anticipated that one little sentence in the Wage Orders which requires employers to
provide suitable seats to employees would spawn numerous class action type lawsuits
against a number of different retailers thanks to PAGA? PAGA makes suing over these
technical provisions of the code possible and profitable for potential plaintiffs and plaintiff’s
attorneys.

As just one example, consider Labor Code section 226 which lists a number of factual
data that needs to be included in each employee’s pay stub, like the name and address of
the employer. Failure to include this information could lead to the imposition of a civil
penalty of $250 per employee per pay period. See Cal. Labor Code Section 226.3.
(Because the statute itself provides a civil penalty, the default civil penalty amount provided
by PAGA does not apply). Assuming the employer employed 500 employees and issued 26
pay stubs to each employee over the past year, PAGA penalties for this technical violation
could be as high as $3,250,000. The fact that a provision of PAGA provides the court
discretion to award a lesser amount than the maximum civil penalty amount if “based on
the facts and circumstances of the particular case, to do otherwise would result in an award
that is unjust, arbitrary and oppressive, or confiscatory” (see Labor Code § 2699(e)(2)),
provides minimal solace to an employer that could have identified and corrected this
technical violation in advance.

Make Use of PAGA’s Notice Provisions
PAGA contains a requirement that the aggrieved employee provide notice of the alleged

violations to the Labor Workforce Development Agency (LWDA) and the employer prior to
filing suit. See Cal. Labor Code Section 2699.3. Rather than burying its head in the sand
like an ostrich and hoping the problem goes away, employers should make use of this
advance notice by conducting a factual investigation, identifying documents, retaining
counsel and preparing a defense to the likely forthcoming lawsuit.

A prepared employer should also consider whether it makes sense to take advantage of
the PAGA safe harbor provision. See Cal. Labor Code Section 2699.3(c)(2)(A). The
ostensible purpose of the notice requirement in PAGA is to provide the employer an
opportunity to cure the alleged violations before the plaintiff can bring a lawsuit. Thus, if the
employer desires to fix the alleged violation, the employer can do so within 33 calendar
days of the postmark date of the notice and notify the plaintiff and the LWDA that the
alleged violation has been cured. This prevents the filing of a lawsuit. See id. In the
example above where an employer committed a technical violation of Labor Code Section
226 by failing to include the name and address of the employer on its pay stubs, an
employer would be wise to take advantage of the PAGA safe harbor by correcting the
technical defect in its pay stub and prevent the filing of a PAGA lawsuit.

Modify Payroll Practices
One common sense way to reduce potential liability under PAGA is to change payroll

practices. Because PAGA penalties are calculated “for each aggrieved employee per pay
period,” a quick and painless way to reduce potential exposure is to decrease the
frequency of payroll cycles. Employers who pay their employees weekly rather than twice a
month face double the exposure to PAGA civil penalties. Although having a weekly pay
cycle was likely adopted by employers out of employee convenience, PAGA penalties are
assessed by pay period irrespective of the reasons for having a more frequent payment
schedule.

Consider an Arbitration Agreement
Perhaps the most effective way for employers to insulate themselves from PAGA claims

is to include provisions in mandatory arbitration agreements that the employee must
individually arbitrate any claims and provides that an arbitrator cannot a certify a class or
allow an employee to pursue any type of mass or collective action. The United States
Supreme Court’s decision in AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011),
which held that the Federal Arbitration Act preempted California’s Discover Bank rule which
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made class action waivers per se unenforceable, makes this strategy promising. For
example, in Quevedo v. Macy’s Inc.,798 F. Supp. 2d 1122 (C.D. Cal. 2011), relying on
Concepcion, the court compelled arbitration of plaintiff’s individual PAGA claims because
the arbitration agreement properly encompassed all employment related legal disputes and

prevented the plaintiff from seeking relief on behalf of a group
through PAGA. The court found that allowing the representative
PAGA claims to survive would be inconsistent with the Federal
Arbitration Act and ruled that the PAGA claims on a
representative basis could not proceed.

However, the law is uncertain and the full impact of
Concepcion has yet to be determined as various courts in
California has taken differing positions on whether PAGA claims
can be disposed of by arbitration provisions. The California
Court of Appeal for the Second District has held that PAGA
claims are not preempted by the FAA. See Brown v. Ralphs
Grocery Co., 197 Cal. App. 4th 489 (2011). However, another
California Court of Appeal has explicitly disagreed with Brown,

finding that PAGA claims are preempted by the FAA and can be waived in arbitration. See
Iskanian v. CLS Transp. Los Angeles, LLC, 206 Cal. App. 4th 949, 142 Cal. Rptr. 3d 372,
383 (Cal. Ct. App. 2012), review granted and opinion superseded by Iskanian v. CLS
Transp. Los Angeles LLC, 286 P.3d 147 (2012); but see also, Franco v. Arakelian
Enterprises, Inc. (Franco II), 211 Cal. App. 4th 314 (Cal. Ct. App. 2012), review granted No.
S207760, 2013 WL 541075(Cal. Feb. 13, 2013) (deferring action pending consideration
and disposition of Iskanian v. CLS Transp. Los Angeles, Case No. S204032). As both
Iskanian and Franco are currently on review before the California Supreme Court, only time
will tell whether the strategy of defeating PAGA claims through arbitration agreements will
remain viable.

Consider Individual Settlements and Releases
One particularly aggressive strategy is to obtain individual settlements from putative

PAGA class members in an effort to potentially reduce the overall exposure by resolving
individual claims. See Chindarah v. Pick Up Stix, Inc., 171 Cal. App. 4th 796 (2009). If an
employer can obtain enforceable releases from a significant portion of the overall class, it
makes the case less appealing to an enterprising plaintiff’s attorney as the potential
damages could be significantly reduced. In Pick Up Stix, the court held that individual
settlements are enforceable when they involve a bona fide dispute over wages already
earned. Assuming the employer has a good faith defense to the claims presented in the
PAGA lawsuit, it seems likely that a court would use these releases to shrink the potential
liability because the releases extinguish the factual basis on which the representative
PAGA claim would be based. Of course, the downside to such a strategy is that it requires
the employer to offer monetary compensation to employees when there may be no liability
in any event. However, for employers concerned about the potentially large penalties
contemplated by PAGA, this may be a way to reduce the scope of exposure and/or force
the plaintiff’s counsel into a more reasonable settlement posture.

Conclusion
Although the civil penalties set forth by PAGA can strike fear in the hearts of even the

most battle hardened employer, there are numerous practical steps an employer can take
to avoid and reduce PAGA exposure. With the law continuing to develop in this area,
including whether arbitration agreements can validly waive PAGA claims, employers should
monitor these developments and adjust their strategies accordingly.

John T. Egley
John T. Egley received his Bachelor of

Arts from Yale University in 1999 and
graduated in the top 15 percent of his law
school class at Loyola Law School in 2004.
Mr. Egley focuses his law practice on
business litigation and employment
litigation.

Mr. Egley’s employment law practice
encompasses all aspects of employment
litigation. He specializes in defending
employers against wage and hour class
actions, employee misclassification class
actions, wrongful termination, meal
period/rest break, discrimination,
harassment and retaliation claims. Mr.
Egley’s business litigation practice focuses
on copyright litigation, contract disputes, real estate litigation and trade secret litigation.
He has achieved numerous defense judgments on behalf of employers, including the
successful defense of a large nationwide waste disposal and transportation company
against a former employee’s claims of harassment, discrimination and wrongful
termination.

Mr. Egley was selected to Super Lawyers as a Southern California Rising Star in
2007 and 2008. He is a member of the Orange County Bar Association, Labor &
Employment Section and the Association of Business Trial Lawyers. Mr. Egley is a
frequent lecturer on various employment law topics, including Disability Discrimination
and Avoiding Employment Litigation. He conducts seminars and training for human
resources professionals. Contact Mr. Egley at jegley@calljensen.com or 949.717.3000.

EMPLOYMENT-Guide_Layout 1  9/19/13  3:46 PM  Page 80

http://www.calljensen.com


SEPTEMBER 23, 2013                                                                                                      EMPLOYMENT RESOURCES & SOLUTIONS Advertising Supplement ORANGE COUNTY BUSINESS JOURNAL B-81

EMPLOYMENT-Guide_Layout 1  9/19/13  3:48 PM  Page 81

http://www.MemorialCare.org


B-82 ORANGE COUNTY BUSINESS JOURNAL                                                               EMPLOYMENT RESOURCES & SOLUTIONS Advertising Supplement SEPTEMBER 23, 2013

hen it comes to health care, most people are looking for a trustworthy, high-
quality provider located near to home or work. They want to be cared for by
compassionate, helpful caregivers with access to the most advanced
technologies. To ensure that individuals and families have the best care close to

home and work, MemorialCare Health System continues to expand the number of its sites,
adding to its 200-plus locations in Orange and Los Angeles counties.

Six Leading Hospitals
In Orange County, MemorialCare is well known for its leading hospitals: Orange Coast

Memorial in Fountain Valley, and Saddleback Memorial in Laguna Hills and San Clemente.
MemorialCare has two hospitals serving the wider Long Beach community: Long Beach
Memorial and Community Hospital Long Beach. Miller Children’s Hospital Long Beach, one
of the largest children’s hospitals in the country, serves children throughout the Southland. 

Earlier this year, The Leapfrog Group, an independent national nonprofit dedicated to
promoting hospital safety and quality, honored Saddleback Memorial in Laguna Hills and
San Clemente, Orange Coast Memorial and Long Beach Memorial with an “A” Hospital
Safety score. U.S News & World Report’s 2013 Best Hospital Rankings identified our
hospitals as among California’s best with high performances in numerous specialty areas.

Primary and Specialty Care
MemorialCare’s two award-winning physician groups – MemorialCare Medical Group and

Greater Newport Physicians – include over 300 primary care and 2,300 specialty
physicians. Go to MemorialCare.org/findadoctor to learn more about these and the other
leading physician groups affiliated with the health system. For added convenience, retail
HealthExpress clinics in Albertsons stores provide busy families with walk-in care for
common conditions.

Neighborhood Imaging Centers
Earlier this year, MemorialCare partnered with SimonMed Imaging to open outpatient

imaging centers in Laguna Niguel, Newport Beach, Irvine, Huntington Beach and Long
Beach. Added to the neighborhood imaging center in San Clemente which opened in 2010,
these freestanding imaging centers provide advanced imaging technologies and services at
competitive prices.

Outpatient Surgery Centers
The health system has also partnered with a prominent national surgical company,

Surgical Care Affiliates (SCA), to acquire, develop and manage ambulatory surgery
centers. MemorialCare now has three surgery centers located in Laguna Hills, Laguna
Woods and Fountain Valley, and has plans for other sites throughout the Southland. More
and more surgeries are now performed on a same-day basis in high-quality, outpatient
centers like these, offering easier patient access, competitive prices and excellent quality.

Digestive Care Center
Another recent addition to MemorialCare’s integrated delivery system is a Digestive

W
MemorialCare Health System: 

Offering More Care Close to Home

Disease Center located in Laguna Hills. The center specializes in digestive disorders and
conditions and conducts colonoscopy, upper GI endoscopy and other procedures.

Wellness and Prevention
As one of California’s leading health systems, MemorialCare promotes employee

wellness to help reduce the incidence of lifestyle-related chronic conditions. Five years ago,
MemorialCare implemented an innovative employee wellness program, The Good Life,
which includes programs focusing on healthy eating, getting in shape and quitting smoking
– or never starting in the first place. Through the Good Life – In Balance, MemorialCare
partners with employees with chronic conditions like high blood pressure, diabetes and
hyperlipidemia to make long-lasting lifestyle changes that help lessen complications,
improve outcomes, and lower medical and pharmaceutical costs.

Drawing on its own proven experience implementing successful prevention and wellness
programs with its employee population of more than 11,000, MemorialCare is sharing the
best practices they’ve garnered with other employers in the Southland.

For more information about programs and services or to learn about services to support
workplace wellness, go to memorialcare.org or call 714.377.3068.

MemorialCare partners with employees on wellness programs that help prevent lifestyle-related
diseases and manage existing chronic conditions. MemorialCare shares best practices for
wellness programs with other employers.
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he United States Supreme Court
recently expanded same-sex marriage
rights in two highly-publicized
decisions. These decisions have

significant implications for employers.
First, the Family and Medical Leave Act

requires covered employers to grant qualifying employees leave to care for their
sick spouse. Under prior law, the term “spouse” as used in the FMLA meant only
“a person of the opposite sex.” Now, employers must look to the FMLA
regulations, which define a “spouse” as a husband or wife “as defined or
recognized under state law for purposes of marriage in the state where the
employee resides.” Employers evaluating leave related to same-sex spouses
must determine whether a same-sex marriage is lawful in the state where the
employee resides. If it is recognized in the employee’s state of residence, the
employer must grant FMLA leave to a qualifying employee to care for his or her
same-sex spouse. Further, under California’s Family Rights Act, spouse is
defined by applicable state Family Code provisions. Thus, in light of the
Supreme Court’s decision effectively permitting same-sex marriage in California,
California employers must consider CFRA leave for same-sex married couples
in addition to previously-covered registered domestic partners.

The Supreme Court’s decisions also have benefit and tax consequences for
employers. Most recently, the Internal Revenue Service ruled that same-sex couples who are
married in jurisdictions that recognize their marriage will be treated as married for all federal tax
purposes, regardless of applicable law in the state where the couple resides. This impacts tax
provisions where marriage is a factor including filing status, personal and dependency
exemptions, standard deduction, providing employee benefits, IRA contributions, earned
income tax credit and child tax credit. As a result, employers must evaluate necessary steps to
recognize same-sex spouses for payroll tax purposes, including with respect to the taxation of
employer-provided group health coverage and other fringe benefits, and for qualified retirement
plan spousal protections and benefits, such as payment of death benefits and joint and survivor
annuity requirements.

Finally, same-sex married couples will almost assuredly enjoy the “spousal privilege,” which
protects confidential communications between spouses while married, in federal proceedings
such as depositions and trials.

The legal landscape with respect to same-sex marriage is in flux. Employers should continue
to monitor the shifting laws, work proactively to respond to them, and consult with counsel with
any questions.

Jared Bryan and Cynthia Sandoval are partners in Jackson Lewis LLP’s Orange County
office. Jared and Cynthia can be reached at 949.885.1360 or by email,
BryanJ@jacksonlewis.com and SandovaC@jacksonlewis.com. Founded in 1958, Jackson
Lewis is dedicated to representing management exclusively in workplace law with 750
attorneys practicing in 54 locations nationwide. www.jacksonlewis.com.
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Decisions for Employers

he hiring process is a carefully choreographed dance that lets both candidate and
employer lead at different times. We’ve focused on the initial steps of this dance in the
YES! Your Human Resources Solution blog and past articles, so let’s move to the
last stage: the offer of employment. This is the phase that both employer and candidate

most anticipate; but there are fancy dance steps involved!
The Verbal Offer

The verbal offer is the time to solidify the relationship with your top candidate. The candidate
will also be able to affirm interest in the position. You can recap key components of the position,
the reporting structure, and communicate the proposed total compensation package – a critical
moment where the employer leads the dance. This communication should be upbeat and
confident with no apologies for what is being offered. Who would feel good about an offer that
begins, “I wish I could offer you more, but…”?

This conversation should solicit feedback from the candidate on the offer parameters. By
listening to questions about the job, company benefits and other topics, you’ll get a feel for the
candidate’s priorities and how to address these in the written offer. Ask the candidate to think
about the verbal offer and to give you a call the next day. Turning over the responsibility for
follow up indicates the candidate’s interest and participation in the process. Let’s face it,
everyone is happier with a ‘deal’ they had input in creating!
The Written Offer

The written offer is the final step to confirm and clarify the offer with the candidate. The offer
letter has the legal weight of a commitment from the employer, so say what you mean and do
not leave anything to assumption.

The offer letter should include the position title, reporting structure and salary quoted in the
pay-cycle rate and the annualized rate. Also important is the work location and proposed start
date. Don’t forget to mention that tax and other deductions will apply. Failing to mention the
deductions can lead to misunderstandings about take home pay.

It is important to mention if company benefits are offered and the benefit eligibility date. Keep
language simple to allow for changes in costs or plans. Instead of listing each specific benefit
detail, best to say something like, “Effective the first of the month following your start date, you
will be eligible to enroll in the company benefit plans. Details of these plans will be provided
under separate cover.”

The offer letter should emphasize any employment-related requirements like proof of right to
work in the U.S., background checks, confidentiality agreements, and the at-will nature of
employment in California. Include a statement that the company maintains the right to change
programs and job duties as needed.

Conclude the offer letter with a welcoming statement and confirm the start date. The offer
letter is formal, so ending with “We look forward to you joining the team” puts a personal
element into the document. The employer and the candidate should sign and date the offer
letter once accepted.

Once signed, you officially have a “seal the deal” moment can bust a move’ in a victory
dance!

Visit www.yeshrsolution.com or contact Kathi at 949.212.8788, kathi@yeshrsolution.com.

T
Sounds Good – Can You Put That in Writing?

by Kathi Guiney SPHR, GPHR, President, YES! Your Human Resources Solution
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