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n 2014 there are many new opportunities and challenges for the insured, the
uninsured, employees, employers and employer-sponsored health plans.
Whether employers continue to provide a health plan in 2014 and beyond may
depend on what the employer plan looks like, cost of the plan, what competitors

are practicing, and finally, what the political landscape looks like. Many employers
feel it’s a competitive advantage to provide a plan to their employees in order to
attract and retain key talent. But how can an employer comply with the Affordable
Care Act (ACA), engage their employees, and keep their wallets intact? Here are
four steps employers should consider to determine the fate of their benefit programs:

1. Stay informed.
A few ACA mandates have been delayed and/or will be modified by agencies once

they issue final guidance, and an employer’s ability to stay up-to-date is key to
remaining competitive.

The “large employer” (50 or more full-time employees) mandate, also known as the
“Play or Pay” mandate has been postponed until 2015. This gives large employers
more time to understand the requirement to provide full-time employees and their
dependents health insurance and avoid paying a penalty to the government if an
employee receives a subsidy when they purchase coverage from a state exchange.
We need more guidance to see whether transition relief will be granted to non-
calendar year plans (plans renewing on a date other than Jan. 1) that would delay
this effective date to the first plan year beginning after Jan. 1, 2015.

The effective date of the automatic enrollment mandate imposed on employers
with more than 200 employees) is yet to be determined, as well as the effective date
of the nondiscrimination rules applicable to fully insured plans that lost their
grandfathered plan status. Those rules would require those insured plans to comply
with rules similar to the Internal Revenue Code § 105(h)(2) nondiscrimination rules.

2. Understand your immediate compliance deadlines.
There are a number of other ACA changes that take place in 2014 that are NOT

I

To Provide a Health Plan or Not Provide a Health Plan? 
That Is the Employer’s Question

by Ben Alvarado, President, Wells Fargo Orange County Community Bank

affected by the delay of the Play or Pay mandate, and employers must modify their
health plans now to be in compliance. Those changes include a maximum 90-day
eligibility waiting period; prohibition on all pre-existing condition limitations; prohibition
on dollar caps on essential health benefits; expansion of wellness incentives;
dependent coverage up to age 26 (regardless of dependent’s access to own
coverage); various plan design requirements applicable to non-grandfathered health
plans; expiration of waivers for certain limited medical plans and assessments and
payments of various ACA-related fees.

As employers try to control rising healthcare premium costs, their employees
will continue to pay more for healthcare plans and face higher deductibles and
copays, according to a recent survey from Wells Fargo Insurance. The survey of
more than 70 insurance companies nationwide found that overall claim costs will
continue to increase in the high single digits next year, a strong indication that
employers can expect to pay higher rates.

The survey also indicated that the top three employer product innovations in
2014 are accountable care organizations (ACOs), increased wellness programs
and narrow provider network offerings. 47 percent of all participants said they will
launch their own proprietary private exchange by 2015.

The survey also found that dental costs remain lower than medical due to lack
of cost shifting from public to private plans and improvements in the dental
technology field. Prescription costs are consistent with prior results, but have
increased steadily over the last two years. Continued increase in Rx trend is
expected due to the higher cost and use of specialty biotech drugs, as well as
fewer generic drugs coming to market.

In addition to healthcare reform provisions, claims are influenced by price
inflation or deflation (changes in unit prices for the same services), increased or
decreased use of services, population age, leveraging effect on benefit design,
changes in provider treatment patterns, improvements in technology and drug
therapies, and cost shifting.

Wells Fargo Insurance has conducted this biannual survey since 2008 to
measure national healthcare trends. Reflecting claim activity over a six-month
period, projected increases in the national average cost of claims include the
following:

u Health maintenance organizations (HMO) – 7.5 percent
u Point-of-sale (POS) – 7.7 percent
u Preferred provider organizations (PPO) – 8.3 percent
u Consumer driver health plans – 8.6 percent
u Exclusive provider organizations (EPO) – 8.9 percent
u Indemnity plans – 9.5 percent
u Prescription plans – 8.6 percent
Wells Fargo’s Employee Benefits National Practice helps customers with

financial underwriting and insurance, health and productivity risk management,
benefits communication and administration, and compliance with healthcare
reform.

About Wells Fargo Insurance
Recently named Best Insurance Broker in the U.S. by Global Finance

Magazine Ranking includes Wells Fargo Insurance Services USA, Inc., Wells Fargo
Insurance Services of West Virginia, Inc., Wells Fargo Insurance, Inc., and Rural Community
Insurance Company, Wells Fargo Insurance provides solutions for a wide range of
customers, including retail consumers, high net worth individuals, small

businesses, as well as middle market and large corporate customers. Wells
Fargo Insurance writes or places $11 billion of risk premiums annually in
property, casualty, benefits, international, personal lines, and life products and
also includes the nation’s largest crop insurance provider, Rural Community
Insurance Services (RCIS).

“Wells Fargo’s recent insurance survey finds more employers are
exploring private exchanges and defined contribution strategies, and all
available options to maintain and improve the health risk of employees, mitigate
cost and maximize their benefit investment. We continue to work with our
employee benefits customers to plan, design and implement programs that
best serve their employees and achieve their financial goals.”

Survey: Cost of Healthcare Claims Continue to Rise; Interest in Private Exchanges Increases

continued on page B-80

Ben Alvarado
Ben Alvarado, a 23-year banking veteran, oversees 1,587

financial professionals at 104 banking stores and manages
more than $17.1 billion in deposits. He assumed his current
role in July 2011. Prior to being named president for the
Orange County Community Bank, Alvarado served as area
president for the Long Beach Coastal Community Bank. He
also has served in various positions at the company,
including retail bank district manager for the Pasadena and
South Bay markets; commercial loan officer; sales
development coach; banking store manager; personal
banking officer, and bank teller.

Alvarado earned his bachelor’s degree at California State University, Long
Beach, and an MBA from Pepperdine University. Alvarado is active in the
community and serves on the board of directors for Orange County United Way;
the advisory board for Miller Children’s Hospital Long Beach; the board of
directors for Bundles of Books in Los Alamitos; and the alumni board for La Salle
High School in Pasadena. Alvarado resides in Rossmoor with his wife and two
children.
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n 2012, California employees filed a staggering 19,839 lawsuits against their
employers alleging some form of discriminatory conduct under the Fair
Employment and Housing Act (“FEHA”). That figure represents a 10 percent
increase over 2011, with some of the largest increases coming in the age or

disability based wrongful termination (or reduction in force) categories. According
to the 2012-2013 Edition of Jury Award Trends and Statistics, the nationwide
median jury award for age cases was $247,800,
and was $292,500 for disability claims. As the
number of cases increases, so too does the
median cost of settlement, which was over
$100,000, according to the most recent national
data.

Being sued by a former employee does not,
however, mean that the sky is falling. In fact, the
national statistics show that these claims are
successful at trial less than half of the time, and in
California, employers can challenge the validity of
a wrongful termination claim before trial with a
summary judgment motion. To win this motion, the
employer must produce admissible evidence of a
legitimate, nondiscriminatory reason for the
termination. If the employer can sustain this burden, the plaintiff can only avoid
summary judgment by presenting admissible evidence showing that the
employer’s stated reason for the termination was actually just a pretext. If the
employee cannot meet that burden, the court should grant the summary judgment
motion and dismiss the wrongful termination claim.

Producing admissible evidence of a legitimate, nondiscriminatory reason for the
termination sufficient to prevail on summary judgment can be difficult, if not
impossible, for the unprepared employer. As a prepared employer, however, you
can marshal this evidence long before the termination decision even arises by
with the following procedures:

u Clearly define performance standards, objective responsibilities and
requirements for each position. Objective criteria and mandatory skills are easier
to demonstrate and enforce than subjective qualities and characteristics.

u Clearly document all hiring decisions. Encourage your hiring personnel to take
notes during interviews relating to the objective responsibilities and requirements
established for the position.

u If an employee is counseled on a performance-related issue by a supervisor,
even it is does not rise to the level of a formal “write-up”, make sure the issue is
documented in the employee’s personnel file with a brief, neutral factual summary
of the issue and the counseling provided.

u Adopt an equitable and uniform format and policy for administering
performance evaluations. Conduct evaluations on a regular basis and ensure that
they are easily documented. Moreover, make sure that your supervisors are
aware of the importance of documenting employees’ performance honestly and
accurately.

u Before making a decision to terminate as part of a workforce reduction, verify

I

Employer Best Practices
by Michael Oberbeck, Senior Associate, Burkhalter Kessler Clement & George LLP

that the employee is aware of all performance standards, objective criteria and
requirements upon which his or her performance is being evaluated.

u Review the employee’s personnel file with legal counsel prior to making the
termination decision to identify potential grievances or complaints that could
impact your right to terminate.

u In a reduction of force, be prepared to demonstrate that retention decisions
were not based on the protected class of any individual and did not have
discriminatory intent. If members of a protected class (e.g., employees over the
age of 40) are being eliminated as part of the workforce reduction, you must be
prepared to demonstrate how and why age was not a factor in the firing decision.
Similarly, you can use statistical data to your advantage by showing that the
reduction in force impacted all employees equally.

u Consider offering severance packages, outplacement counseling and letters of
recommendation to employees impacted by a reduction in force in exchange for a
release of claims.

The statistics show that employers with 100 or more employees can expect a
termination-related claim at least once every three years. Even the best practices
cannot ensure that you will not be sued by a jilted former employee. But by
establishing and implementing objective standards, you can arm your company
with evidence of the legitimate and nondiscriminatory reasons it will need to
defend against the growing tide of discrimination-based claims.

About Burkhalter Kessler Clement & George LLP
The law firm of Burkhalter Kessler Clement & George LLP (BKCG) offers

experienced legal counsel and strategic representation to small and medium-
size businesses and high net worth individuals throughout Orange County

Michael Oberbeck
Michael Oberbeck is a senior associate focusing on business litigation

issues. In addition to general business litigation, Oberbeck has extensively
litigated employment disputes, commercial and residential real property
disputes, and trademark and franchise issues. Oberbeck has litigated cases
throughout Southern California and has successfully prosecuted claims
through alternate dispute mechanisms, including arbitration and mediation.

Born in Evansville, Indiana, Oberbeck graduated, cum laude, from Purdue
University in 1993 with a double major in Psychology and Criminology. He
earned his J.D. from Northwestern University School of Law. While at
Northwestern, Oberbeck assisted in the Legal Clinic’s highly publicized
efforts to overturn a murder conviction that resulted in the exoneration of a
wrongfully accused man who had spent 12 years on death row.

Oberbeck is admitted to practice in all courts of the State of California and
in the United States District Courts for the Central, Eastern and Southern
Districts of California. He is a member of the American Bar Association, the
Los Angeles Bar Association, and the Provisors business networking group.

For additional information, questions or comments on this article, please
contact Oberbeck at moberbeck@bkcglaw.com or 949.975.7500.

and beyond. Core practice areas include but are not limited to business litigation
and transactions, employment litigation defense, real estate law and litigation,
investment litigation, auto dealership law and estate planning.

Michael Oberbeck

In 2012, California employees filed a staggering 19,839
lawsuits against their employers alleging some form of
discriminatory conduct under the Fair Employment and
Housing Act (“FEHA”). That figure represents a 10 percent
increase over 2011, with some of the largest increases coming
in the age or disability based wrongful termination (or
reduction in force) categories. According to the 2012-2013
Edition of Jury Award Trends and Statistics, the nationwide
median jury award for age cases was $247,800, and was
$292,500 for disability claims. As the number of cases
increases, so too does the median cost of settlement, which
was over $100,000, according to the most recent national
data.
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al OSHA regulations mandate a heat illness prevention program for outdoor
places of employment. Under the regulations, employers must provide
employees access to shade when the temperature reaches 85 degrees.
The shade must be sufficient to accommodate 25 percent of the employees

working on the shift, be as close as practicable to the work area, and provide open
air, ventilation or cooling. Employees must be able to sit in a normal posture fully
in the shade without physical contact with each other. Even when the temperature
is below 85 degrees, timely access to shade must be provided upon an
employee’s request to prevent heat related illness. Under the regulations,
“Employees [must] be allowed and encouraged to take a cool-down rest in the
shade for a period of no less than five minutes at a time when they feel the need
to do so to protect themselves from overheating.”

C

Mandatory Penalties for Missed Cool-Down Periods:
A “Shady Deal” for California Employers

by Paul L. Tetzloff, Associate, Newmeyer & Dillion LLP

Effective Jan. 1, 2014, the Legislature amended Labor Code section 226.7 to
provide: “If an employer fails to provide an employee a meal or rest or recovery
period in accordance with a state law, including, but not limited to, [Cal OSHA
regulations], the employer shall pay the employee one additional hour of pay at
the employee’s regular rate of compensation for each workday that the meal or
rest or recovery period is not provided.” Section 226.7 further provides that a
“recovery period means a cool-down period afforded an employee to prevent heat
illness.” Unfortunately, Section 226.7, as amended, provides no limit on the
number of recovery periods an employee may take, and no procedure for
employers to follow when employees abuse the protection afforded by the
regulation. The absence of any workable limit on recovery periods will undoubtedly
lead to further litigation under Section 226.7.

The significance of the amendment to Section 226.7 may be lost on employers
in the construction industry where employees are often paid a “piece rate” for the
number of units completed. Ordinarily, such employees would have a disincentive
to take excessive recovery periods because they are not paid for unproductive
time. In recent California cases, however, courts have held that rest periods are
considered hours worked and must be compensated, even under a piece-rate
system. A California court reviewing the issue may decide that recovery periods
are analogous to rest periods and must be similarly compensated, even under a
piece-rate system. In that case, additional pay will be required, over and above
normal piece-rate, when recovery periods are taken.

Employers with outdoor workers should revise their policies to include recovery
periods along with meal and rest periods. Such employers should review their
Heat Illness Prevention policies to ensure compliance and train their employees
and supervisors regarding heat illness prevention. Employers should ensure that
mandatory meal, rest and recovery periods are provided, and, in light of the
increased potential for litigation, create a dependable mechanism for documenting
their compliance.

About Newmeyer & Dillion LLP
Newmeyer & Dillion LLP, is a creative and highly motivated business and

real estate law firm with 68 attorneys practicing in complex business, real
estate, insurance, environmental and employment law. For nearly 30 years,
Newmeyer & Dillion attorneys have provided exceptional legal services in all
phases of transactional and business litigation matters to Fortune 500
companies, medium and small businesses, and high net-worth individuals.
Headquartered in Newport Beach, Calif., with a Northern California office in
Walnut Creek and a Nevada office in Las Vegas, both the firm and its
attorneys have been nationally recognized by U.S. News & World Report and
The Best Lawyers in America©, as well as Super Lawyers Magazine. In
addition, 10 of our top attorneys have achieved an AV Preeminent® score in
the Martindale-Hubbell® Peer Review Ratings™, signifying the highest level
of professional excellence. For additional information, call 949.854.7000 or
visit www.ndlf.com.

Paul L. Tetzloff
Paul Tetzloff is an associate in the Newport Beach office.

He routinely advises clients on various human resources
issues to help prevent employment litigation and foster
compliance with state and federal employment laws. Tetzloff
represents employers in various areas of employment law,
including: discrimination, harassment, retaliation, wrongful
termination, individual wage and hour violations, and class
action cases involving claims of missed meal periods and
misclassifications.
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he Southland is home to 11,300 of the most engaged health care employees
in the world. MemorialCare Health System’s employees, located in over 200
care locations stretching from the South Bay to San Clemente, have been
recognized for the fourth consecutive year with the Gallup Great Workplace

Award. The health system is one of only 36 organizations worldwide to receive this
prestigious recognition. According to Gallup, engaged employees work with passion,
feel a profound connection to their company, exhibit lower turnover and perform
better. Engaged employees are more productive, safer and more customer-focused.
“Working with highly engaged employees is a remarkable value-add for our patients,
our colleagues, our physicians and our payers,” according to Barry Arbuckle, PhD,
CEO of MemorialCare Health System.

Engaged Employees Improve Quality and Reduce Costs 
One of the most compelling examples of the power of employee engagement is

MemorialCare’s system-wide Lean management effort. Over 3,500 employees and
physicians have participated in Lean redesign events which focus on reducing non-
value-added activities and processes, resulting in both lowered costs and improved
quality and safety. This year alone, employees and physicians helped eliminate 415
unneeded process steps, handoffs, queues or waits by implementing Lean
methodologies. That translates into more seamless care and service for patients and
their families.

“These transformations to improve quality and lower costs are a result of expert,
frontline analysis and engagement, using the Lean management processes and
tools,” says Helen Macfie, Pharm.D, Chief Transformation Officer. “As a result of our
teams’ work to eliminate unnecessary waste, our health system achieved $8 million
in savings for fiscal year 2013, for a total of $62  million in ongoing sustained results
for our Lean work since 2007. As a not-for-profit health system, MemorialCare re-
invests those resources back into the care of our communities.”

Engaging in Employee Wellness is Transforming Health
MemorialCare’s employee wellness programs engage staff in transforming their

own health. “Owning your personal wellness is at the heart of engagement,” says
Tammie Brailsford, RN, Executive Vice President and Chief Operating Officer. “We
believe that one of the best places to begin transforming health care is in the
workplace. That’s where most people spend the majority of their waking hours. So
that’s where we began our employee wellness and engagement journey.” Six years
ago MemorialCare implemented a leading prevention and wellness program, known
as The Good Life, with all employees.

With fitness challenges, on-site gyms and walking trails, nutritious cafeteria
offerings, weight loss reduction programs and more, over 87 percent of employee
respondents report that they have increased knowledge and awareness of their
wellness as a result of The Good Life program. Knowledge is power, so
MemorialCare also offers employees annual opportunities to learn their own
important biometric numbers like blood pressure, blood glucose and cholesterol, as
well as confidential personal health assessments, online health tips and coaching.

Managing Chronic Conditions
Chronic diseases like hypertension, diabetes, asthma and depression are

responsible for two-thirds of the total increase in health care spending, so reducing
these conditions can help lower health care expenses. MemorialCare partners with

T
Engaged Employees Transform Care

employees with chronic conditions like high blood pressure and diabetes to
voluntarily make long-lasting lifestyle changes, lessen complications, improve
outcomes and lower medical and pharmaceutical costs through an innovative
program, The Good Life – In Balance. With 87 percent participant retention, the In
Balance program has led to significant improvements in participants’ blood glucose
and blood pressure.

“Our wellness solutions help improve employee health and well-being, increase
engagement, decrease absenteeism and decrease health care costs,” according to
Brailsford. “As an important addition to our services provided, MemorialCare now has
the systems and processes in place to provide these same wellness services for
other employers in our market who would like to achieve the same results.”

Multi-disciplinary Teams Help Prevent Complications
“Engaged employees create powerful and positive ripple effects in the care of our

patients, and ultimately in our population health programs,” says Mark Schafer, MD,
CEO, MemorialCare Medical Foundation. “Our dedicated multi-disciplinary teams
give remarkable care to patients living with serious chronic conditions, and they’re
helping patients prevent complications, and manage chronic conditions better.”

At Greater Newport Physicians—one of MemorialCare’s two leading physician
groups—multi-disciplinary teams work to actively engage diabetic patients in their
care and prevent unnecessary hospitalizations, reduce complications and improve
outcomes. The ACTIVE Diabetes program addresses the needs of diabetics and
provides individualized care from a team of exceptional pharmacists, nurse
practitioners, dieticians, social workers and physicians. More than 75 percent of
patients enrolled in the program have achieved clinically significant improvements in
their blood glucose, and the program has also resulted in a 37 percent reduction in
the life-threatening complications of diabetes.

The work of MemorialCare Medical Group’s leading multi-disciplinary case
management team has resulted in reducing hospital admissions by more than 40
percent, reducing Emergency Department visits by more than 80 percent, and
reducing the costs of specialist claims—achieving all that amongst a group of very
high-risk patients with complex health conditions.

“Thanks to the commitment, focus and dedication to continuous improvement of
our 11,300 outstanding employees, 2,600 affiliated physicians and countless
volunteers, MemorialCare is able to offer our communities exceptional, high-value
health care.” adds Barry Arbuckle.

About MemorialCare
MemorialCare Health System is a not-for-profit integrated delivery system

that includes six top hospitals—Long Beach Memorial, Miller Children’s
Hospital Long Beach, Community Hospital Long Beach, Orange Coast
Memorial, and Saddleback Memorial Laguna Hills and San Clemente; medical
groups – MemorialCare Medical Group and Greater Newport Physicians; a
health plan – Seaside Health Plan; and numerous outpatient health centers
throughout the Southland including imaging centers and surgery centers. Go to
Memorialcare.org for more information, or call 714.377.2960 for information on
how MemorialCare partners with employers.
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f your company has a pension plan you should be aware
of late contribution rules. No matter the size of your plan
or the number of plan participants, if you have employees
contributing money to a pension plan, you must follow

have timely contributions of their money. Timely contributions
are not just a courtesy but a requirement. The general IRS
rule states that contributions made by employees should be
deposited into the 401(k) plan as soon as they can be
segregated from plan sponsor assets. Some plans also have
plan document requiring when contributions should be
deposited.

Here are some rules about late contributions you should know:
u Department of Labor rules require that the employer deposit deferrals to the 

trust as soon as the employer can; however, in no event can the deposit be 
later than the 15th business day of the following month.

u The rules regarding the 15th business day aren’t safe harbor for depositing 
deferrals; rather, these rules set the maximum deadline.

u DOL provides a seven-business-day safe harbor rule for employee  
contributions to plans with fewer than 100 participants.

u Contributions made by the employer to match deferrals may be made at the 
time of the elective deferral contribution or later, but not later than the filing 
deadline of the employer’s income tax return, including extensions.

u Employer contributions that aren’t tied to elective deferrals must be made by 
the filing deadline of the employer’s tax return, including extensions.

u Per Dept. of Labor regulations, late contributions can create a “prohibited 
transaction” between the plan and the employer.

How to Fix the Late Contributions
Correction through the IRS’s Employee Plans Compliance Resolution System

(EPCRS) may be required if the terms of the plan weren’t followed. Correction for
late deposits may require you to:

u Determine which deposits were late and calculate the lost earnings necessary 
to correct.

u Deposit any missed elective deferrals, along with lost earnings, into the trust.
u Review procedures and correct deficiencies that led to the late deposits.
Correction through the DOL’s Voluntary Fiduciary Correction Program (VFCP)

may be required if a prohibited transaction occurred. An employer who takes part
in a prohibited transaction must correct the transaction and must pay an excise tax
based on the amount involved in the transaction. The initial tax on a prohibited
transaction is 15 percent of the amount involved for each year. If the employer
doesn’t correct the transaction, there may be an additional tax of 100 percent of
the amount involved.

How to Avoid Late Contributions
u Establish a procedure that requires elective deferrals to be deposited 

coincident with or after each payroll according to the plan document.
u If deferral deposits are a week or two late because of vacations or other 

disruptions, keep a record of why those deposits were late.
u Coordinate with your payroll provider and others who provide service to your 

plan, if any, to determine the earliest date you can reasonably make deferral 
deposits.

u The date and related deposit procedures should match your plan document 
provisions, if any, dealing with this issue.

u Implement practices and procedures that are communicated to new 
personnel, as turnover occurs, to ensure that incoming personnel has a full 
understanding of when deposits must be made.

For more information about pension plans and pension plan audits, call Maria
Arriola at ELLS CPAs & Business Advisors at 714.569.1000.

I

How to Remedy Late 
Contributions to a 401(k) Plan
by Maria Arriola, CPA, Shareholder, ELLS CPAs & Business Advisors

Maria Arriola
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3. Look for opportunities.
Employers should not let a few rules stop them from exploring creative

solutions. Self-funding is a very attractive alternative. Small to mid-sized
employers (50-250 employees) who may have thought that only the largest
employers can self-fund are finding their tolerance for risk to be acceptable in this
new and changing environment. Designing a self-funded plan can be made
easier with the aid of certified self-funding specialists. It is also a way to offering
minimum essential coverage to full time employees, thereby complying with one
of the aspects of the ACA.

Employers are also finding that designing and funding these new health and
welfare plans can help them meet rules for variable hour workforce, cap their
expenditures and allow them to maintain focus on their business.

4. Look ahead.
Once the employer has addressed its immediate compliance needs under the

ACA, the next challenge is to control health care costs as an increase in the
number of insured lives (employees and dependents) and population continues to
age and suffer from chronic health conditions. Employers will be required to
understand their employee population’s risks and find programs or processes to
reduce health care spending as employers are faced with a new risk, the
imposition of excise taxes if their health care costs are over the thresholds set by
the federal government (“Cadillac Plan Tax”).

In the past, designing the right health benefits package was a matter of
choosing one insurer’s plan over another’s, a decision driven largely by cost and
services. Today, the decision about what to do with health benefits is best made
with the help of knowledgeable experts and thoughtful approach. No matter what
lies ahead with respect to the fate of the ACA, employers should look for
insurance partners who can help them identify financial risks and develop
customized solutions for their group health plans, their employees and their
business.

TO PROVIDE A HEALTH PLAN OR NOT PROVIDE A
HEALTH PLAN?
continued from page B-72

our employees’ pool just won the lottery! After you finish cheering, a cloud
forms over your head. If you have lost the leverage of paying a salary, how
will you motivate them to stay and work hard?

As employers, salary is our go-to motivator
for employees, but studies have shown that
salary does not always top employees’ lists.
Certainly the millions of folks who volunteer
for charitable causes aren’t motivated by
money.

If salary is not a motivating factor, how do
you marshal your teams to volunteer their
time with passion?

1. Communicate an inspiring company mission. Explain how each project makes 
the company better, the customers happier or the business more profitable. 
Employees like to know how their work is making a difference.

2. Establish clear goals so achievement can be measured. This helps instill a 
sense of purpose.

3. Recognize a job well done. Who doesn’t want to feel good about their efforts?
4. Seek input and feedback on decisions. Employees will feel valued if their 

opinions matter.
5. Offer learning opportunities that foster personal enrichment and growth.
6. Business can get serious, so laugh when you can! Have a team luncheon or 

go bowling!

To find out exactly how to motivate employees who aren’t in it for the money,
let’s look back to the Sept. 2012 OC Business Journal YES!HR article, “Wait,
Don’t Go! – The ‘Stay Interview.’”

Remember that regularly asking employees what they value in their job is the
key to understanding how to motivate them to stay, even if financially they do not
have to!

The likelihood of your team becoming overnight millionaires is a long shot, but
the exercise to determine the intrinsic rewards of working for your company is a
good one to do at least once a year.

There’s more to employee motivation than just salary!

For more information, contact Kathi Guiney at 949.212.8788 or Kathi@yeshrsolution.com
– visit us at www.yeshrsolution.com or follow us on Twitter at www.twitter.com/kathiyeshr
and Facebook at www.facebook.com/yeshrsolution.

Y

Great News, Boss–
We Won the Lottery!

by Kathi Guiney SPHR, GPHR – President, YES! Your Human Resources Solution
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any employers are unaware of an
important legal development at the
National Labor Relations Board (“NLRB”)
that has not received much local attention:

proposed amendments to union election
procedures for private sector employers. It is not
too late, though, for non-unionized and partially unionized employers to begin
preparing to respond to the NLRB’s proposed rules.

The NLRB’s proposed amendments—commonly referred to as the “quickie” or
“ambush” employee election rules—would, among other things, significantly
shorten the period between the date a union files a representation petition and the
date of the election. Shortening the period of time before the election reduces the
employer’s opportunity for lawful, honest education, which typically decreases
union support once employees hear both sides.

Currently, the median number of days from the filing of a petition to an election
typically ranges from 37 days (stipulated elections) to more than eight weeks. As a
result of the proposed changes, the time for an election could be reduced to as
little as less than a month. The NLRB’s proposal would also defer certain
important procedural steps until after the election, creating the potential for
ambiguity about who is eligible to vote in the election and who is a supervisor. 

The NLRB’s final election rule may be published shortly and could take effect by
the fall of 2014, making preventive labor relations in advance of union organizing

M

Is Your Organization Prepared for Possible New Union Election Rules?
by Jonathan Siegel, Shareholder, Jackson Lewis P.C.

Jonathan Siegel
Jonathan Siegel is a shareholder in the Orange County

office of Jackson Lewis P.C. and can be reached at
SiegelJ@jacksonlewis.com or 949.885.1362. Founded in
1958, Jackson Lewis is dedicated to representing
management exclusively in workplace law with 770
attorneys practicing in 55 locations nationwide. The firm
was named “Law Firm of the Year” in Litigation – Labor &
Employment by U.S. News — Best Lawyers® 2014 “Best
Law Firms.” For a more detailed discussion about these
and other legal developments, please visit
www.jacksonlewis.com/events to register for our California Workplace Law
Update program on Dec. 11 in Anaheim.

ur name represents quality, integrity, affordability and professional
education for more than 97 years. In the heart of Irvine’s Spectrum Area,
Webster University, offers innovative business degree and counseling
degree programs that expressly meet the needs of busy working

professionals. The Irvine Campus, established in 1979, offers several master’s
degree program options: the Master Business Administration (MBA), the M.A. in
Management & Leadership, the M.A. in Human Resources Management and the
“dual major” M.A. in Human Resources & Management/Leadership and the Master
of Arts in Counseling with MFCC. Additionally, we offer the B.A. degree completion
program in Management.

At Webster University you will enjoy a top education at affordable tuition.
Webster University is ranked as a Tier 1 school in “America’s Best Colleges” by
U.S. News & World Report.

Webster University, a private, nonprofit university was founded in 1915 and has
been continuously accredited since 1925. In 2008, the University’s regional
accreditation was reaffirmed with commendations for 10 years, the maximum time
awarded. Additionally, ALL business degree programs are accredited by
Accreditation Council for Business Schools and Programs (ACBSP). The ACBSP

accreditation team named Webster “Best in Class” for outcomes assessment. The
latter confirms our commitment to academic quality and student learning.
Additionally, our students are eligible for invitation to Delta Mu Delta, the
international honor society in business administration.

All graduate and undergraduate courses are offered weekday evenings (from 6
pm-10 pm) in an accelerated (9) nine-week format, allowing degree completion at
an accelerated pace. New terms begin in January, March, May, August and
October each year — so you can begin your Webster degree at a convenient time.

Finally, 11 graduate degree programs, including: the MBA, MA-Human
Resources MA-Management/Leadership, MA-Teaching, MA-Public Relations; as
well as four certificate programs — government contracting, decision support
systems, web services/development are completely online coursework programs
for the busy traveler. You can complete your degree program completely online,
in-class or combine the two options for most Webster degree programs.

Call Webster University at 949.450.9066 for a personalized consultation or visit our
website at www.webster.edu/irvine. We are conveniently located just off the I-5 or I-
405 freeway, near the Irvine Spectrum at 32 Discovery, Suite 250 in Irvine, CA 92618.

Webster University’s Business Degrees Are Accredited by ACBSP!

O

more important for employers than ever. Proactive
employers can start preparing for the “quickie”
election rules by: (1) understanding how the
changes to the election rules could affect your
organization; (2) conducting management training
before the final NLRB election rules are published;

(3) reviewing your organizational structure to minimize disputes regarding
supervisory status under federal law; and (4) consulting with legal counsel to
review additional proactive steps for your organization.
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ew Federal Regulations Are Coming
New federal regulations are coming that will make it tougher for employers

to qualify employees as exempt from overtime. Every employer needs to get
prepared for the coming changes.

In March, President Obama issued a directive to the U.S. Department of Labor
(DOL) to expand the coverage of the federal overtime laws by narrowing the
exemptions from the federal Fair Labor Standards Act (FLSA.) “Overtime is a pretty
simple idea,” said the President, “if you have to work more, you should get paid more.
Unfortunately, today millions of Americans aren’t getting the extra pay they deserve.”

With that, the President directed the DOL to propose new regulations that would
update the overtime protections under federal law, address the changing nature of
the workplace and simplify the FLSA regulations.

The FLSA, the basic federal wage and hour law, applies to most employers
throughout the United States and requires overtime pay if an employee works more
than forty hours in a workweek, unless the employee is paid a specified minimum
salary and performs duties that are “exempt” from overtime. The most common
exemptions are for bona fide managerial, professional, administrative and outside
sales positions.

Congress did not spell out the specific requirements for these exemptions in the
FLSA itself, but authorized the DOL to do that. With a stroke of the pen, the DOL can

N

It’s Obamatime! Get Ready for Changes in the Federal Overtime Laws
Obamacare is already here. Are you ready for Obamatime?

by Bruce May and Eve Brackmann, Partners, Stuart Kane LLP

give millions of employees the right to overtime pay by tightening exemption
requirements, such as by increasing the number of employees a manager must
supervise to be exempt.

The Likely Changes
But the DOL’s most immediate target will be increasing the minimum salary

requirement. This aligns with the growing movement to increase the minimum wage
that is sweeping states, counties and cities, such as the increase to $15 just adopted
in Seattle. At present, the FLSA requires a salary of $455 per week ($23,660 per year)
for exempt status, assuming the employee performs exempt duties, which falls below
the poverty line for a family of four in the U.S.

In addition to the FLSA, the states are free to enact their own wage and hour laws,
and employees are entitled to the benefit of the most favorable law. California is more
protective than federal law, and its exemptions are generally narrower than the FLSA.
In particular, California requires a minimum salary equal to two times the state
minimum wage for a full year. At present, that is $33,280 per year, increasing to
$37,440 on July 1, and $41,600 in 2016.

The Practical Impact
Thus, from a practical standpoint, it remains to be seen how much real impact these

new FLSA regulations will have in California. But even if they do not change the legal
requirements for California employers, they will draw attention to the issues of
overtime pay and income disparity.

Recommendation: Internal Audits
This should inspire most employers in California to conduct an internal audit of their

overtime classifications. Changing job classifications from exempt to non-exempt can
be tricky, since that can trigger liability for past-due overtime.

An internal audit requires an in-depth assessment of what the employee actually
does on the job—the “realistic requirements” of the position. Legal counsel should be
involved in such audits if for no other reason than to assure confidentiality in the
process. Once an employer identifies a suspect classification, it has a range of
options, including restructuring the job to assure it is exempt, converting it to hourly,
and restricting the hours worked. This takes finesse, since employees may perceive
the change as a demotion.

Internal wage and hour audits can be unpleasant, since they can expose significant
potential liability for overtime pay.  But that’s a lot better than discovering the problem
after the company has been sued in an overtime class action lawsuit.

Bruce May
Bruce May is a partner with Stuart Kane LLP. For 35

years, he has devoted his practice exclusively to advising
and defending companies of all sizes in every aspect of
employment litigation and employment counseling. His
expertise spans the entire spectrum of employment law
from recruitment and hiring to termination and post-
employment misconduct, and everything in between. May
can be reached at 949.791.5124 or
bmay@stuartkane.com.

Eve Brackmann
Eve Brackmann is a partner with Stuart Kane LLP where

she focuses her practice on employment and real estate
litigation. She routinely handles employment litigation,
including wage-and-hour and class actions; discrimination,
harassment, and retaliation lawsuits; wrongful termination
proceedings; compensation and commission disputes;
whistleblower lawsuits; as well as trade secret, unfair
competition and non-compete agreement disputes.
Brackmann can be reached at 949.791.5198 or
ebrackmann@stuartkane.com.
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recent trend negatively affecting California businesses is the growth of
employee retaliation and whistleblower claims. These claims are quickly
supplanting more traditional ways for employees to sue their employers.

First, retaliation claims are easier to prove than
discrimination and harassment claims. An employee
only needs to prove that he or she engaged in
protected conduct, he or she suffered an adverse
employment action (e.g., termination of
employment), and the adverse employment action
was caused by the protected conduct. Protected conduct includes complaining about
or refusing to participate in an activity that the employee reasonably believes is
unlawful. In other words, the activity need not actually be unlawful for the employee to
have engaged in protected conduct; a reasonable belief in illegality is sufficient.

Second, an employee can raise an inference in court that the adverse employment
action was caused by the timing alone. Terminating an employee shortly after the
employee has complained about unlawful conduct is a classic example of where a
jury could infer that the events are connected.

Third, California lawmakers are expanding the rights of whistleblowers in the
workplace. At the beginning of 2014, California amended Labor Code section 1102.5
to add protections for whistleblowers who complain at work to someone in authority
(i.e., the boss) or to someone who has the ability to investigate their claim (i.e., the
human resources department). Violation of this statute carries penalties of up to
$10,000. Employee whistleblowers can also sue under a theory of wrongful
termination in violation of public policy, which allows employees to recover monetary
damages for adverse employment actions caused by protected complaints.

A vexing problem faced by employers is when an employee’s job functions are
regulated by law, and the employee is not performing or complaining about certain
job duties. After being terminated, the employee might claim that his or her refusal to
perform, or complaints about the job constituted protected conduct linked to the
termination. Since the alleged protected conduct is more subtle than an outright
complaint about illegal activity, the employer may not get advance notice of the
problem until it is too late and a lawsuit has already been filed.

How can employers protect themselves against retaliation and whistleblower

A

Retaliation: The Employment Lawsuit De Jour
by Eric C. Sohlgren, Partner, Payne & Fears LLP

claims? A good first step is to ensure that employees have an organizational path to
raise concerns or problems in the workplace. Many companies designate the human
resources department to address workplace complaints, including complaints of

discrimination or harassment. When an employee
complains about allegedly unlawful activity, the
employee should be assured that he or she will not be
retaliated against for having raised the complaint. This
promise is frequently conveyed in discrimination and
harassment policies which should be part of any
employee handbook.

Once a complaint has been raised, a prompt investigation is essential, including
taking appropriate corrective action against those who have violated company policy
or engaged in improper conduct. The complaining employee should then be informed
in writing that an investigation has been conducted and the matter resolved.

Finally, documenting employee performance problems is important as these claims
are often brought by employees who have been terminated or disciplined for poor job
performance. When no performance documentation predates the employee’s
complaint, the evidentiary record may show that the company only counseled the
employee after the complaint.

Retaliation claims are on the rise, but through solid company policies, a complaint
and investigation process, and effective performance coaching, companies can
minimize their legal risks.

Eric C. Sohlgren
Eric C. Sohlgren is a partner at Payne & Fears LLP in

Irvine where he leads the firm’s employment law practice.
He represents companies, non-profit organizations and
managers in employment litigation in state and federal
courts, and in administrative proceedings. With an
executive background in human resources, Sohlgren
frequently advises employers on legal compliance and
preventative measures to minimize the risk of employment
disputes. Sohlgren can be reached at 949.851.1100 or
ecs@paynefears.com.
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re you a fiduciary to your company’s 401(k) plan? Is the administration and
servicing of your plan handled in a bundled or unbundled support system?
These may be critical questions for you to consider for your 401(k) or other
retirement plan.

Key Questions for Fiduciaries
As a fiduciary, are you being prudent and responsible to the 401(k) plan

participants with your activities as a company owner, plan trustee or
plan/investment committee member? Do you have an Investment Policy
Statement (IPS) for the plan? Do you have regularly scheduled investment and
administration reviews for the plan? Are such meetings well-documented to
demonstrate “due process” to an IRS or DOL auditor? Do you educate and inform
plan participants of investment strategies and options? Do you audit the plan on
an ongoing basis to ensure that contributions withheld balance with those
deposited? Are you aware of and do you review new plan strategies such as
automatic enrollment, Roth contributions, target date funds, QDIA’s and annuitized
distributions to provide lifetime income?

Do you have the staff or time to understand and implement the regulations on
such issues as distributions, in-service distributions, minimum required
distributions, loans, hardship withdrawals, etc.? Are you up to speed on the
definitions for and the nuances of qualification and discrimination testing?

Critical Support Is Available
Unfortunately, many “bundled providers” expect you or your staff to have

knowledge or expertise in these and other areas, which is why many bundled
plans are moving to an unbundled support system. In the unbundled world you

A

Fiduciary, Disclosure and Transparency — Are You Having Fun Yet!?
by Doug Jones, Managing Director, Creative Retirement Solutions LLC

Doug Jones
Doug Jones is the managing director of Creative

Retirement Solutions LLC. He is a board member of the
Orange County Chapters of both the National Institute of
Pension Administrators and the Western Pension and
Benefits Conference, and is a member of the American
Society of Pension Professionals & Actuaries. Please
contact Jones with your questions at 714.573.1900 or see
www.crsplans.com.

sn’t it time you invest in yourself? Adult & Professional Education at the
University of Redlands, South Coast Metro campus serves business leaders
and professionals seeking career advancement, networking and
entrepreneurial opportunities. Whether you’re a mid-career professional

seeking to advance your skill set so you’ll be ready for your next promotion, or
thinking about starting your second or third…
or sixth new career, we can help you fulfill your
vision. We believe you shouldn’t have to
move, wait until your kids go off to college, or
radically alter your life in order to get the
degree you want, or need.

We offer undergraduate degree completion
programs and graduate degrees in the School
of Business, teaching credentialing programs
through the School of Education and certificate programs offered through
Continuing Studies. Conveniently situated near Irvine, Newport Beach, Costa
Mesa and Huntington Beach, the South Coast Metro campus is located in the
Hutton Centre off MacArthur Boulevard. With a convenient one-night-a-week
schedule, you can continue to work full-time while accomplishing your educational
goals. We hope you’ll visit to explore opportunities for study abroad and strategic
partnerships with corporations and nonprofit organizations.

Find out how we successfully merge the busy lives of adult students with a
transformative education that makes people better. Better at listening, at speaking,
at solving problems and leading others.

For more information, visit www.redlands.edu/southcoastmetro or contact
Campus Director Linda Purtill at 714.549.2006.

Adult & Professional Education

I

have investment professionals, plus a separate third party administrator (TPA).
Business owners and officers are becoming much more aware of the value of a
second set of eyes, a professional TPA firm, to satisfy all the fiduciary requirements
surrounding a 401(k) plan.

The team at Creative Retirement Solutions LLC (CRS) is ready to assist you and
your HR staff. With over 30 years as a TPA, we look forward to meeting with you to
discuss, review and assist you in your retirement plan needs.
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