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or many employees, the company holiday party is one of the most eagerly-
anticipated events of the year. From an employer’s perspective, these events
combine a year’s worth of simmering workplace tensions with the liberating
effects of alcohol, to unpredictable and occasionally disastrous results.

For every reason to host a holiday party there are numerous stories of the
company’s well-meaning efforts going awry, sometimes catastrophically. While

the idea of a holiday party is appealing, in reality some employees interpret the annual
invitation to “let their guard down” in stunningly inappropriate ways that can damage the
company for years. (Case in point: The vice president who confused “letting his guard
down” with letting his “pants” down on the dance floor at the company holiday party,
leading to a lawsuit and public ignominy for himself and his soon-to-be-former
employer.1)

Consider this article a visit to Christmas past through the
cynical spectacles of a legal Scrooge, informed by years of
defending employers against discrimination and
harassment lawsuits. Our “bah humbuggery” is not without
factual basis, as we’ll prove by paying particular attention
to the hard lessons learned by others. For companies
wishing to host a holiday party in spite of the cautionary
tales that follow (which we hope is all of you), we
recommend measures designed to minimize potential
liability.

The Humbug: Alcohol Overconsumption
It should be of little surprise that the primary catalyst for company party mayhem is

the consumption of alcohol. Even a well-meaning, mild-mannered employee might
indulge in an inappropriate joke or comment after a few drinks. And even if the party
ends without incident, employers can still be liable for harm caused afterwards.

Years ago, a Southern California employer learned firsthand the consequences of
sponsoring unbridled drinking. In that instance, a Hooters restaurant in San Diego
decided to hold a Christmas party at a local hotel.2 In the words of the court, “[t]he
behavior of some of the Hooters employees and their guests was not exemplary...There
was heavy alcohol consumption, underage drinking and drug use.” Although Hooters
had provided a bar where invitees could purchase drinks, the employees – many of
whom were staying at the hotel – decided to mix their own drinks in their hotel rooms
and bring them down to the party. The hotel staff noticed, and informed a Hooters
manager. The manager’s sage advice to the employees was to better conceal their
contraband.

In a turn of events anyone could have predicted, the party got out of hand.
Specifically, there was a confrontation with a party guest and a number of Hooters
employees. The fracas soon escalated into a no-holds-barred street fight, complete with
head butts and knees to the groin. A hotel security guard sustained serious injuries in
the altercation, sued Hooters, and was eventually awarded more than $800,000 in
damages.

In another case, a fireworks manufacturer held a Christmas party at its factory, where
it served abundant amounts of alcohol.3 One employee who had overindulged decided
to drive himself home, and tragically crashed into another vehicle, killing the driver of
the other car. The family of the deceased driver sued the fireworks company, essentially
alleging that the company had caused the employee to drive drunk and was therefore
responsible for the harm resulting from the accident. The court held that the plaintiff’s
allegations were sufficient to state a claim against the employer.

Recommendations
Alcohol consumption is not foremost on our list of “humbugs” by accident; it is

probably the most sensitive issue an employer must consider in planning a holiday
party. Of course, employers can always opt to have a nonalcoholic gathering – party
like it’s 1920–1933! Short of complete prohibition, there are a number of steps that
employers can take to minimize liability, including:

Lessons From Ghosts Of Christmas Parties Past
Hosting a company holiday party that won’t get you sued

by Brandon L. Sylvia, Attorney, Rutan & Tucker LLP

� Limit Consumption
Limiting the amount of alcohol consumed is key. Having an all-cash bar staffed with a

professional bartender will promote moderation, and cutting off the flow of alcohol well
before the party ends can help prevent impaired driving. Providing guests with a limited
number of redeemable “drink tickets” can also limit consumption, although these will
almost certainly be bartered between employees like prison cigarettes. Employers
should also consider limiting the type of alcohol available – i.e., beer and wine only –
and should make plenty of nonalcoholic beverages available. And, providing plenty of
food can help mitigate the effect of the drinks.

� Provide An Alternative To Driving
Employers should also provide ample opportunity for employees to avoid drunk

driving. An employer might opt to provide for company-paid taxis to ensure a safe trip
home for any employees who drink at the holiday party, or
offer door prizes to employees who volunteer as
designated drivers.

� Invite Deterrents
Consider opening the party invitation up to non-

employees. Sometimes, something as simple as the
presence of a spouse or significant other can help
employees keep their behavior – and their drinking –
under control.

� Be Proactive
Finally, holiday party hosts should be on the prowl for any revelers who have

overindulged, and take whatever steps are appropriate, including ensuring that no
further alcohol is consumed by such employees and arranging for transportation.
Companies can also deploy a high-level management employee at the exit to wish
everyone goodnight and monitor for tipsy partygoers.

The Humbug: Entertainment Options
The choice of entertainment can also be a fertile area of liability for the unwary

employer. For example, one employer learned the seemingly obvious lesson that it is
not appropriate to hire a stripper to perform at the office holiday party.4 The stripper in
this case was male, because the company was mostly (though not entirely) comprised
of female employees. When the show began, Henry Lahey – the company’s only male
employee – promptly left the party. However, days later poor Mr. Lahey was still unable
to fully escape the gyrating, scantily-clad Santa, since photos of the stripper had been
posted throughout the office. This cheery incident formed the basis of a Title VII gender
discrimination lawsuit.

Another employer hosted a holiday skit where Santa’s helpers were portrayed by
white children with their faces painted black. Unsurprisingly, the racial stereotypes
inherent in the use of the “blackface” characters were not lost on the plaintiff, who was
one of the company’s only African-American employees. He promptly brought a

Brandon L. Sylvia

Mr. Sylvia is an attorney in Rutan & Tucker’s
Employment & Labor Section, where he represents
employers in various civil litigation matters and before
state administrative agencies. Mr. Sylvia’s practice
involves litigation and counseling in all areas of
employment law, including harassment, workplace
discrimination, terminations, employment agreements,
leaves of absence, wage and hour issues, trade secrets,
unfair competition, accommodating disabilities, and
employment policies and procedures. Mr. Sylvia can be
reached at 714.338.1806 or bsylvia@rutan.com.
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efending against a patent infringement
action can be costly. The average cost
of such a Federal Court action is
usually several million dollars, a
significant expense for small or even
mid-size businesses. Such

infringement actions typically involve patents
whose validity has never been verified, other than being issued by the Patent and
Trademark Office (“PTO”). Combined with the two to three years it takes to resolve just
a single court action, and one to two years for an appeal, protecting against claims of
infringement can be a lengthy and expensive process. Accordingly, the ability to
economically verify a patent’s validity prior to litigation would be highly advantageous,
both to litigants and the judiciary.

Under the America Invents Act (“AIA”), relief may be in sight. New, faster and cheaper
options will become available which may serve as viable alternatives to preempt costly
civil litigation. Infringement and associated remedies may still be litigated in Federal
Court, but at least validity can be challenged and verified using these new procedures.
These are administrative procedures brought exclusively in the PTO, rather than the
courts. The question is: Will they be used by litigants?

Today’s Patent and Trademark Office Proceedings
Prior to the AIA, many options for challenging patent validity were available. These

included protests, third party submissions of prior art, interference proceedings, ex
parte reexaminations, and inter partes reexaminations.

Protests and third party submissions of prior art allow a patent challenger to send
information or references to the USPTO early in the patent application process to
demonstrate why an invention should not be patented. In comparison, interference
proceedings are much more extensive. Only the patent applicant, the examiner, or a
third party patent applicant may initiate interference proceedings. An interference
proceeding determines whether a pending application is directed toward the same
invention as another application or issued patent, and determines priority between the
two.

Inter partes and ex parte reexaminations allow for challenges to patents that have
already issued. Anyone, including the patent applicant, may request an ex parte
reexamination; although, if the reexamination is requested by a party other than the
patent owner, that party does not participate in the proceeding which follows. On the
other hand, inter partes reexaminations are available for third party challenges to patent
validity and are true adversarial proceedings. The challenger is allowed to participate
throughout the reexamination process.

While these proceedings were intended to verify that only truly valid patents leave the
PTO, they have fallen far short of that goal. Protests, submissions of prior art and
interferences are so restrictive with their timing requirements that they are almost never
implemented. Moreover, reexamination proceedings address limited issues and allow
only a small amount of evidence to be considered, leaving the door open to future and
often redundant patentability challenges. In addition, except for interference
proceedings, these proceedings are conducted by PTO examiners, who are generally
non-lawyers and definitely not judges used to adjudicating complex legal issues. From
a strategy perspective, patent challengers rarely used these procedures because they
are generally viewed as too favorable to patent owners. Defendants usually opted to
take their chances in Federal Court, albeit at much greater expense.

On the other hand, inter partes and ex parte reexaminations have become slightly
more utilized in the past decade. Still, the typical volume of reexamined patents is only
about 0.5 percent of the number of patents granted each year. Additionally, further
complications, uncertainty, and legal confusion arise when PTO proceedings and civil
litigation occur concurrently, sometimes leading to opposite conclusions on patent
validity.

Under the AIA, new options to challenge patent validity will become available. Among
these options are post-grant review (“PGR”) and inter partes review (“IPR”). Meanwhile,
inter partes reexamination will be discontinued after September 16, 2012, and
interferences will be gradually phased out and eliminated. With these new “review”
procedures, Congress hopes to reduce the cost and uncertainties surrounding patent
validity challenges.

Post-Grant and Inter Partes Review
Unlike current reexamination proceedings, these new review procedures will be

adjudicated by judges – specially trained, technically educated patent lawyers selected
from the PTO’s Patent Trial and Appeal Board (the “Board”). Both PGR and IPR have
litigation-like characteristics – they include a limited opportunity for discovery, a hearing
before a three-judge panel of the Board, and the ability to address a wide variety of
issues relating to patent validity. Perhaps even more importantly, they are
fundamentally adversarial. These characteristics make the new review procedures
robust options for challenging validity of patents.

And they are coming soon! IPR will become available on September 16, 2012, and
may be used for challenges to any issued patent after the nine-month PGR window or
following the resolution of a PGR. PGR will be available to challenge patents filed under
the new first-inventor-to-file system (March 16, 2013), and will create a nine-month
window following issuance during which a third party may challenge the validity of a
patent for almost any reason.

To avoid inconsistencies between the PTO and the courts, PGR and IPR both trigger
automatic stays of civil litigation if the procedures are already pending when the civil
action is filed. Likewise, these proceedings cannot be initiated if the same patent is

Inter Partes Review and Post-Grant Review: New Options Under the 
America Invents Act to Challenge Patent Validity

by William B. Bunker, Partner and Registered Patent Attorney, Knobbe Martens Olson & Bear LLP

already being challenged in a pending civil action.
Likewise, both PGR and IPR include expansive
estoppel provisions preventing a challenger from
raising an issue in later proceedings or litigation if
they raised or reasonably could have raised it
during a PGR or IPR proceeding. Board decisions

can be appealed directly to the Court of Appeals for the Federal Circuit – the exclusive
appellate court for patent cases. Thus, patent validity can be fully vetted through appeal
to the Federal Circuit before litigants engage in the costly battle which is Federal Court
patent litigation.

Choosing Between Civil Litigation and PTO Review Proceedings
As mentioned, current PTO proceedings are rarely considered part of the arsenal of

tools available to patent litigation strategists. Although PGR and IPR represent an
opportunity to change that trend, there is still doubt as to whether patent infringement
defendants will put their trust in the PTO. But for small business owners, for whom the
cost and risk of civil litigation can be substantial, the possibilities are compelling.

First, PGR and IPR provide more certainty in the final outcome of patent validity.
Claim construction – the critical standard of the enforceable scope of a patent – by
district court judges is reviewed de novo at the appellate level. Statistics show that the
Federal Circuit reverses about fifty percent of claim construction decisions appealed
from the district courts below, resulting in uncertainty and costly re-litigation of many
issues. A decision by the Board, on the other hand, may not be reversed by the Federal
Circuit with such regularity. First, the decision is made by three judges as opposed to a
single federal court judge. Moreover, unlike most federal district court judges, the three-
judge panel of the Board is comprised of specially trained patent lawyers, most or all of
whom will have some form of scientific or engineering education. Their previous patent
experience and familiarity with the axioms of claim construction may enable the Board
to be correct on claim construction more often. At a minimum, the time and cost of
getting to the Federal Circuit are much reduced with these PTO procedures as
compared to federal court litigation. Finally, the estoppel provisions of the new
proceedings provide further assurance that a settled issue will not come up in later
litigation.

Second, the cost of PGR or IPR is projected to be substantially less than the cost of
civil litigation. Although these new proceedings will likely be more expensive than
current reexaminations, they are still expected to cost a fraction of civil litigation. The
PTO estimates that the average cost will range between $250,000 and $350,000 per
party. This is much less than the estimated average costs of patent infringement
litigation in the district courts.

Third, the time necessary for PGR or IPR promises to be much shorter than the time
necessary for the civil litigation process. A district court case typically lasts two to three
years before a final disposition. Then, if a party appeals to the Federal Circuit, a final
decision could take another year or more. With the extensive motion practice and
discovery to be expected from civil litigation, a great deal of time and money are
expended at the district court level alone. In comparison, PGR and IPR must usually be
completed within one year of receiving a challenger’s petition. The entire process,
including a possible appeal to the Federal Circuit, should last an average of two years
with these new proceedings, greatly reducing the time for analysis of patentability.

What This Means for Businesses
For small businesses, PGR and IPR appear to present strong alternatives to civil

litigation. In disputes where there is a mismatch between the resources of the litigants,
the smaller entity may consider initiating a PGR or IPR before civil litigation begins.
Even large companies, who are frequently sued on patents of unproven validity, may be
drawn to the allure of less time, energy, and money spent before a final resolution on
patent validity. Nevertheless, civil courts may continue to hold sway over validity
challenges. The ineffectiveness of previous PTO procedures and the newness of PGR
and IPR may give litigants pause. The economies of scale of current patent litigation
are also persuasive. That is, if infringement and damages must still be litigated in civil
courts, why not litigate validity as well? Certainly, where large sums of money and
possible injunctions are at stake, we will likely continue to see validity litigated in the
Federal Courts rather than the PTO.

Thus, it is difficult to predict how often these new review proceedings will be used.
Overall, however, PGR and IPR have the potential to make patent validity challenges
much cheaper and faster.

William B. Bunker

William is a partner and registered patent attorney at
Knobbe Martens Olson & Bear LLP. He can be reached
at 949.760.0404 or bill.bunker@kmob.com.
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KCG litigation partner, Alton Burkhalter, received a voice mail message from
Tower Investments, a long-time client asking three things:

1. Was he licensed in Tennessee;
2. did he still have his southern accent; and
3. was he available to try a jury trial for them in Tennessee in September  

2010?1

These questions arose because the client had just
received a bad result in a “jury of view” proceeding, which is
akin to a nonbinding arbitration. While they now had the
right to a “do over” in the form of a de novo jury trial, the
real question was, could anybody win their case?

For Alton, the question was, could he add value to an
already competent legal team consisting of some of the
finest lawyers in Tennessee? To find out, Alton proposed
that the client use him to conduct a “mock jury” event
similar to a focus group. A few weeks later, Alton tried the
matter to the mock jury and received a favorable result. So,
the clients asked him to try the jury trial for them.

At issue was how much the city of Nashville was required
to pay Alton’s client, because Nashville had taken Tower’s
land in a condemnation proceeding in order to build its new
Convention Center. The City believed the land was worth $14.8 million, which was the
amount Tower paid for the land when it purchased it three years earlier, just prior to the
start of the recession. Tower believed its land was worth between $30.4 and $35.2
million. The Jury was entitled to award any damages amount between $14.8 million and
$35.2 million.

The events leading up to trial were almost worthy of a John Grisham novel. First, the
presiding judge, whose daughter was a partner in the law firm representing the City,
and whose son was the listing agent for the old convention center once the new
Convention Center was built, and whose husband sponsored the state legislation
authorizing the new Convention Center, refused to step down from the case, and then
proceeded to issue ruling after ruling against Tower. Just prior to one of the scheduled
trial dates, the judge granted 22 of 23 pretrial motions brought by the City, which
resulted in Tower having no expert to provide expert opinion on the value of its property,
and no experts to rebut the City’s 2 appraisals. In fact, the only motion Tower won
allowed it to make limited use of Power Point slides! These crushing rulings would have
caused most clients to crumble, but Alton caused them to see that, as the Black Knight
in Monty Python’s Holy Grail noted: “It’s only a flesh wound!”

After accepting the City’s offer to meet mano e mano for drinks, Alton congratulated
the City’s trial team for an impressive round of pretrial motion wins, but he cautioned
them that they had overreached.

Shortly thereafter, the Tower team renewed Tower’s motion for the judge to recuse
herself, and Alton and the TV cameras went into Court to see what would happen. As
Alton described it, “I was either going to get her thrown off the case, or I was going to
get myself thrown in jail.”  Thankfully, the judge stepped aside.

Next, Alton led the team in successfully arguing to the new judge that virtually all of
the prior judge’s pretrial rulings needed to be vacated.  That motion was also granted.  

When the pretrial motions were re-argued, Tower won most of them, including the
right to use its expert, and to use rebuttal experts.  And, Tower was also able to use
Power Point!

The night before opening statements, the City’s trial team attempted to sabotage
Tower’s demonstrative exhibits by withdrawing one of the City’s appraisal experts. But,
Tower’s team stayed up all night, updating the material, and walked into Court fully
prepared to move forward.

Although the trial was scheduled to go much longer, after only three days of
evidence, Alton advised the client that it was ahead in the case, or if it was not ahead, it
never would be. The client and the rest of the trial team argued with Alton and
convinced him that he should call two additional witnesses. This almost proved fatal,
because on cross-examination, the City’s lawyer heavily damaged Tower’s second
appraisal expert. With the tension in the Court Room at a new high, Alton proceeded to
completely undo all of the City’s stellar cross-examination. The Court excluded the
second witness, and so, based on Alton’s advice, Tower rested its case many days
ahead of schedule.

This tactic forced the City to also shorten its defense case, and so after only five days
of evidence, the matter was argued and submitted to the jury.

The Jury deliberated only six hours before unanimously returning a verdict of $30.4

BKCG Scores $30.4 Million Jury Verdict For Developer Client
by Alton Burkhalter and Dan Kessler, Partners, Burkhalter Kessler Clement & George LLP

million in favor or Tower.
The verdict was the lead news story on Nashville’s TV Channel 4 that night, as well

as the front page headline in Nashville’s newspaper, the Tennessean.
According to one legal reporter, the verdict ranked as one of the top 100 verdicts in

the U.S. for 2011.
For those of you who are curious, Alton got paid by the hour, just as he does in most

of the cases he tries. But, it does not make the victory any less satisfying. “I don’t
expect to win every case, I just expect to give each trial my very best effort.” For now,

that effort maintains intact his record of having never lost a
jury trial. And, it raises BKCG’s biggest verdict amount to
$30.4 million.

Alton has been involved in jury trials since 1985, and has
served as lead trial counsel since 1995. He now has three
jury verdicts in excess of $10 million. For clients in the fight of
their lives, that is comforting news. His litigation partner, Dan
Kessler, also has equally entertaining stories of representing
the firm’s real estate clients in jury trials. Just ask him about
the time he successfully defended  a $35 million lawsuit
brought by one of the largest drug store chains against his
shopping center developer client. That case resulted in a full
recovery of the client’s legal fees and a published appellate
decision, which benefits all real estate developers in
California.

Alton and Dan welcome you to discuss your real estate related disputes with them
over lunch or a cup of coffee. To contact Alton, please email aburkhalter@bkcglaw.com.
To reach Dan, email dkessler@bkcglaw.com.

1 Answers:
1. Not a problem, a lawyer can be admitted in another state “pro hac vice” which 

means “for the case”;
2. If you have talked to Alton recently, you know the answer, but Alton says, all he has 

to do is call his Mom and his accent comes back even stronger; and
3. he was available, but as most trial dates go, this one was continued multiple times 

– to July 2011.

About Burkhalter Kessler Clement & George LLP

Based in Irvine, BKCG is an entrepreneurial law firm focused on business
litigation, corporate law, employment and real estate development. Ranked among
Orange County’s top 50 law firms by the Orange County Business Journal, BKCG’s
litigation team, led by partners Alton Burkhalter and Daniel Kessler, has a strong
history of litigation and trial success at all levels of state and federal courts. Through

B
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Alton G. Burkhalter
Managing Partner

Alton Burkhalter is the founding partner of Burkhalter Kessler Clement & George
LLP, a business law firm with roots in Orange County since 1985. Mr. Burkhalter is
an AV rated lawyer, the top ranking in ability and ethics by Martindale-Hubbell. He
was selected as a Southern California Super Lawyer for Business Litigation in
2007, 2008 and 2009.

Mr. Burkhalter is a seasoned business trial lawyer, as well as a sophisticated
transactional attorney. Mr. Burkhalter has successfully prosecuted and defended a
wide array of business cases. He has received multiple “8 figure” jury trial awards,
as well as several “7 figure” verdicts. In addition to his litigation practice, Mr.
Burkhalter handles transactions, such as public offerings, mergers and acquisi-
tions.

Mr. Burkhalter obtained his Bachelor of Science in Accounting, cum laude, from
Northwestern State University in his home state of Louisiana. After becoming a
Certified Public Accountant with a big five firm, Mr. Burkhalter earned his law de-
gree at Pepperdine University, graduating magna cum laude and ranked fifth in his
law school class. He is admitted to practice in California and Arizona.

Daniel J. Kessler
Partner

Daniel Kessler is the head of the firm’s litigation department and one of the firm’s
founding partners. Mr. Kessler has litigated and tried a wide variety of business
cases ranging from development disputes to fraud to water rights. Mr. Kessler has
secured multiple million-dollar jury verdicts for his clients, including significant puni-
tive damage awards. In 2008, Mr. Kessler prevailed on a motion to dismiss the op-
position’s case in its entirety in a high-profile Orange County development trial. Mr.
Kessler is a strong advocate for alternative dispute resolution, as well, participating
both as an advocate, and a neutral mediator. Mr. Kessler has lectured on mediation
at the Straus Institute for Dispute Resolution at Pepperdine University School of
Law. Mr. Kessler also serves as an adjunct professor of law at Whittier Law School,
teaching trade secrets.

Mr. Kessler was born in New York City, but grew up in Los Angeles. Mr. Kessler
received his B.A. in Political Science from the University of California at Berkeley in
1991. Mr. Kessler attended Whittier Law School in Los Angeles, California where
he graduated magna cum laude and ranked fourth in the law school class. During
law school, Mr. Kessler was the recipient of numerous honors, competed nationally
on moot court and served as an editor of the school’s law review. Following law
school, Mr. Kessler was clerk to the Honorable Kenneth R. Harkins of the United
States Court of Federal Claims in Washington, D.C. Mr. Kessler has been a past
board member for the Robert A. Banyard Inn of Court and is a listed on The Na-
tional Registry of Who’s Who. Mr. Kessler is admitted to practice in all courts in
California, and has appeared in courts across the nation.

repeat appearances in Southern California courts, the firm has established a
reputation with judges and opposing counsel as being a firm of credibility, integrity and
skill. Both Alton Burkhalter and William George, head of estate planning, are ‘AV’ rated
by Martindale Hubble and have been repeatedly honored as Southern California Super
Lawyers.
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n-house attorneys deal with all the same challenges law firms face – screening off
conflicts, preventing waivers of attorney-client privilege and exercising the duty of
care – but their close relationships to their employers/clients often make a difficult
ethical quandary turn worse. The key to containment of ethical problems is early
recognition and prevention.

Conflicts With Former Clients
In San Francisco City and County v. Cobra Solutions (2006) 38 Cal. 4th 839, the entire

San Francisco City Attorney’s office was vicariously disqualified from representing the city
in a civil action because City Attorney Dennis Herrera formerly represented one of the
defendants while he worked in private practice. Though Herrera screened himself from the
litigation, the California Supreme Court concluded that Herrera’s subordinates would not
be entirely insulated from their boss’s policy decisions. The court disqualified the entire
City Attorney’s office.

In the private sector context, a different court also held that screening was insufficient to
avoid disqualification. In Mattel v. MGA Entertainment Inc., 408 Fed. Appx. 45 (9th Cir.
2011), an associate representing Mattel switched law firms and began working for the firm
representing MGA, the adverse party in a copyright and trademark action. Because the
associate had actual knowledge of Mattel’s confidential information, the Ninth Circuit
affirmed that no amount of screening could remove the taint, and disqualified the entire law
firm from representing MGA.

Both Mattel and Cobra Solutions show that the consequences of a vicarious conflict can
be devastating. At least when outside counsel is disqualified another can be engaged to
replace him or her, albeit at some cost and inconvenience. The consequences of
disqualification are magnified greatly when a corporate client loses the services of its
general counsel and its entire in-house law department. For in-house attorneys wary of
imputed conflicts and vicarious disqualification, the best practice is to identify and screen
off potential conflicts at the recruiting and hiring stage, and to update conflict checks as
new parties become adverse to the corporate client.

Conflicts With the Employer/Client
Santa Clara County Counsel Attorneys Association v. Woodside (1994) 7 Cal. 4th 525,

highlights the conflicts that arise naturally for in-house attorneys when the employee-
employer relationship collides with the attorney-client relationship. The California Supreme
Court held that county attorneys in a union were not required to resign before filing suit
against their employer in a wage dispute. In other words, the attorneys’ duties of loyalty to
the county as the client did not override their statutory right to receive protections as
unionized employees. Those rights also prevented the county (as employer) from
exercising its usual right (as client) to discharge an attorney at will. The county was free
only to reassign the attorneys involved in the lawsuit in a manner that was non-retaliatory.
Woodside presents a cautionary tale more for the client than for the attorney, but it is not
hard to imagine the tables being turned under different circumstances. See also General
Dynamics Corp. v. Superior Court (1994) 7 Cal.4th 1164) where this issue is addressed in
the non-union environment.

Other less obvious adversity between the in-house lawyer and her client can trigger
disclosure and consent obligations. Consider the in-house lawyer who negotiates his own
employment contract or advises a client on employee benefit plans: A lawyer transacting
business with a client must make full disclosure, advise the client to obtain independent
counsel and obtain written consent. Cal. Rules Prof. Conduct, Rule 3-300. And the
transaction must be fair. A failure to follow the ethical rules may raise problems not only for
the in-house lawyer, but for the client if, say, shareholders challenge the generosity of a
stock option plan tainted by the failure to obtain independent legal advice.

An in-house attorney inevitably wears multiple hats when representing a corporate
client, especially when the lawyer’s personal interests are in play. Better to play it safe,
make the required disclosure and obtain the advice of independent counsel.

Privilege Waiver
Jasmine Networks Inc. vs. Marvell Semiconductor Inc. (2004) 117 Cal. App. 4th 794,

withdrawn, Jasmine Networks Inc. v. Marvell Semiconductor Inc. (2004) 94 P.3d 475,
illustrates another kind of problem that arises when the in-house attorney wears multiple
hats. The case involved an inadvertent voice mail: The general counsel/officer of Marvell
made a call to Jasmine’s lawyer, left a message, tried to hang up, and then proceeded to
have a private conversation with another Marvell officer and its in-house counsel. They
continued to be recorded on the voice mail. The Court of Appeal allowed Jasmine to use
the recording as evidence, holding that any privilege Marvell might have asserted had
been waived. The court acknowledged that an attorney’s inadvertent disclosure generally
does not waive attorney-client privilege. But here, the fact that the general counsel was
also an officer of Marvell made him the holder of the privilege, and his uncoerced

Ethics on the Inside: What Every In-House Attorney Needs to Know
by William S. O’Hare, Administrative Partner; and Jenny Kim, Associate; Snell & Wilmer LLP

Reprinted with permission from the June/July 2012 issue of Corporate Counsel Connect

disclosure of information constituted waiver.
The harsh result of Jasmine has since been tempered by the California Supreme

Court’s decision in Rico v. Mitsubishi Motors Corp. (2007) 42 Cal. 4th 807, which
depublished Jasmine. Rico, however, goes to the opposite extreme and holds that
disqualification is the proper remedy where the lawyer reads and uses as evidence an
inadvertently disclosed work product document. The attorney had a duty to return the
document as soon as it became apparent to him that the document was confidential. Rico
conflicts with Jasmine only insofar as it makes it more difficult to waive confidentiality
through inadvertence.

But unlike Jasmine, Rico does not address whether a lawyer’s duties change if he is in-
house counsel, since all the lawyers involved were outside counsel. One could imagine a
future court arriving at the same conclusion as Jasmine if the inadvertent disclosure were
made by an in-house attorney who was also a corporate officer. The uncertainty is
compounded by the fact that the rules may change with different forums. For example, in a
case before the Court of Justice of the European Commission, Akzo Nobel Chemicals Ltd.
and Akcros Chemicals Ltd. v. European Commission, Case 550/07 P (2010), the court
held that no attorney-client privilege attached to communications between in-house
attorneys and corporate officers because the attorneys were not “independent.”

The bright-line rule to take away from these cases is that there are no bright-line rules.
When it comes to privilege and waiver, in-house attorneys must stay constantly vigilant of
steering between Scylla and Charybdis – waiving privilege, as in Jasmine, and
disqualifying themselves, as in Rico.

Office Romance
It should come as no shock that the ethical rules frown upon intimate relationships

between attorneys and their clients. The same rules apply to an in-house attorney, even if
the client is a corporation. Where there is an organizational client, both the ABA Model
Rules and the California Rules of Professional Conduct define the “client” as any person
overseeing the corporation’s legal matters.

The good news for California lawyers is that the California rules are slightly more lax
than the Model Rules in matters of the heart. ABA Model Rule 1.8 strictly prohibits intimate
relationships with clients unless the romance predates the legal representation.
California’s Rule 3-120, on the other hand, allows intimate consensual relationships to
bloom at any time. The only restrictions are that the relationship cannot be based on a
quid pro quo exchange of sex for legal services; employ coercion, intimidation, or undue
influence; or interfere with the lawyer’s ability to provide competent legal services. Unlike
the Model Rules, the California rules do not impute romantic conflicts to other lawyers in
the firm. While the California rules do not draw as bright a line as the Model Rules on the
ethics of dating, the practical point is easy enough to follow: Don’t get distracted by an
office romance, and don’t do things that are normally considered sexual harassment. That
can raise another issue under Rule 2-400, prohibiting discriminatory conduct in a law
practice, including harassment.

Given the variety of challenges that an in-house attorney might face, it is hard to say that
there is an easy fix for all the potential ethical pitfalls out there. An in-house attorney can
only exercise his or her best judgment, and avoid the red flags before they ripen into actual
problems.

I
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discrimination suit against his employer.5

Recommendations
Aside from avoiding strip shows and arguably racist skits, employers should use

common sense. If a particular act or show would be inappropriate for a breakfast
meeting, it should probably be avoided. If in doubt, don’t do it.

The Humbug: Gift Giving
“Secret Santa” or “White Elephant” gift exchange programs can often be a source of

hilarity and banter at a holiday party. They can also form the basis of embarrassing
litigation. Oftentimes, an attempt at humor in a gift exchange looks much less funny in
the stark light of a courtroom.

For example, one plaintiff attempted to construe her boss’s gift – red lacy panties –
as part of an ongoing pattern of his sexual harassment.6 Although the court disagreed
with that particular plaintiff, other cases have turned out differently. Another court
viewed a sexually-charged holiday gift exchange – where gifts included panties, shirts
with sexually suggestive slogans and a box of condoms – as direct evidence of sexual
harassment.7

Other issues arise if the employer provides gifts to its workers. Depending on the
value of the gift conferred, the employer might be required by the IRS to count the gift
as wages to the employee. In other words, if you give an employee too nice a box of
See’s Candies, the government will want at least a raspberry truffle. Employers should
check with counsel to determine the tax threshold on gifts.

Recommendations
Employees should have the option of participating in a gift exchange. If enough

employees are interested, the employer should implement some simple rules
governing the gift exchange – particularly, a restriction on gifts involving inappropriate
subject matter. Gag gifts can be great fun, but such presents should steer clear of
protected categories – gender, race, religion, etc.

The Humbug: Holiday Decorations
As incredible as it sounds, even something as innocuous as holiday decor has

formed the basis of lawsuits. For example, one company’s holiday party table
decorations were used as evidence of a sexually hostile workplace.8 (The objectionable
decorations consisted of bare-breasted mermaid figurines – an interesting take on the
Christmas season.)

Other employers have run themselves into trouble with somewhat overzealous
attempts to celebrate the season. For example, one overeager employer demonstrated
the Christmas spirit by suspending an employee who refused to wear a Santa hat while
at work.9 The employee’s refusal was not merely due to fashion concerns; as a
practicing Jehovah’s Witness, the employee asserted that her religious beliefs
precluded her from celebrating Christmas. The court refused to dismiss the employee’s
case, and held that she stated a valid basis for recovery. In another case, an equally
enthusiastic employer mandated that each of its employees answer the phone with a
“Merry Christmas” greeting.10 When an employee – another Jehovah’s Witness –
explained that she could not do so without compromising her religious beliefs, she was
fired.  She sued, and her employer was found liable for religious discrimination.

Recommendations
Companies must realize that one person’s Christmas season is another’s Hanukkah,

yet another’s Kwanzaa, yet another’s Festivus, and is simply December to others. As
such, employers should attempt to keep the company’s celebratory spirit secular. And,
if an employer decides to permit a Santa hat or manger scene, it must also permit
displays of menorahs and kinara candles.

Conclusion
Hosting a company holiday party can be a workplace disaster waiting to happen. As

the horror stories discussed above make clear, there is simply no way to predict the
innovative and unique ways in which employees will ensure that the new year brings
with it the promise of litigation. The only way to guarantee that no liability arises from a
company holiday party is to not hold one. That said, even Scrooge would have a hard
time justifying such a drastic measure.

For those whose hearts are not fully encased in ice, there are ways to at least limit
the potential for legal exposure. Employers should be sure to communicate in writing
that the business’s standards of conduct – including the policy against harassment –
remain in effect, even during the party. Additionally, by careful planning – and spending
a few minutes conversing with legal counsel – employers can curtail the possibility that
the company could be deemed liable for wrongdoing occurring during or after the
event. A successful and enjoyable party can do wonders for employee morale, and can
build a stockpile of goodwill that lasts long into the new year. But, when someone gets
sloshed on eggnog and starts streaking through the office, don’t say you weren’t
warned.

1 Rogers v. Carmike Cinemas, 211 Ga. App. 427, 428 (1993).
2 Johnson v. Hooters of America, Inc., 2004 Cal. App. Unpub. LEXIS 6355 (2004).
3 Harris v. Trojan Fireworks Co., 120 Cal. App. 3d 157 (1981).
4 Lahey v. JM Mortg. Servs., 2000 U.S. Dist. LEXIS 5221 (N.D. Ill. 2000).
5 Pickens v. Shell Technology Ventures Inc., 118 Fed. Appx. 842, 850 (5th Cir. 2004).
6 Babcock v. Frank, 783 F. Supp. 800, 806–07 (S.D.N.Y. 1992).
7 Showalter v. Allison Reed Group, Inc., 767 F. Supp 1205, 1208 (D.R.I. 1991).
8 Jones v. Flagship Int’l, 793 F.2d 714, 716–17 (5th Cir. 1986).
9 Velez-Sotomayor v. Progreso Cash and Carry, Inc., 279 F. Supp. 2d 65 (D.P.R. 2003).
10 Kentucky Comm’n on Human Rights v. Lesco Manuf., 736 S.W. 2d 361 (Ky. App. 

1987).

LESSONS FROM GHOSTS OF CHRISTMAS PARTIES PAST
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ntroduction
Businesses in California have been hit on all quarters by a spate of class

actions, with consumer class actions challenging their business decisions from
the outside, and wage and hour class actions attacking their employment
practices from the inside. These class actions have significantly increased the
costs of doing business in California, and have

spawned a number of attempts by employers to
reduce or limit their involvement in such suits. Many
employers have attempted to address the class action
problem by imposing arbitration agreements
employees, and including in mandatory arbitration
agreements express waivers of the employee’s right to
pursue class actions. Prior to last year, such efforts
met with limited success, as many state courts and
legislatures, including in California, imposed
restrictions on a business’s ability to compel employees to waive their rights to bring
class actions.

In AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011), the Supreme Court
changed the legal landscape regarding the enforceability of arbitration agreements with
class action waivers. The Supreme Court held that the Federal Arbitration Act (“FAA”)
preempts a California law that limited the enforceability of class-action waivers in
arbitration agreements. In the balance of this article, I will address the implications of
the Concepcion decision for employers seeking to avoid class actions through
arbitration agreements in which the right to engage in class or other representative
actions is waived.

Class-Action Waivers After Concepcion
A. Concepcion: Class-Action Waivers Are Enforceable.
The Supreme Court has long held that the FAA’s key objective is to ensure the

enforcement of arbitration agreements “according to their terms.” Despite this mandate,
courts (especially in California) have found arbitration agreements unenforceable. For
example, the California Supreme Court in Discover Bank v. Superior Court, 36 Cal. 4th
148, 160-61 (2005), held that a class-action waiver in a consumer contract was
unenforceable if it was part of an “adhesive” contract, and the dispute involved
predictably small damages.

Gentry v. Superior Court, 42 Cal. 4th 443 (2007), applied the Discover Bank rule to
an arbitration agreement in the employment context. Gentry held that employment
class-action waivers are unenforceable if (1) individual awards tend to be modest for
the claim in question; (2) suing poses a risk of retaliation; (3) claimants may not bring
individual claims because they are unaware that their legal rights have been violated;
and (4) it is cost-effective for defendants to pay judgments in discrete cases while
continuing to violate the law. Id. at 459-62. Concepcion held, however, that the Discover
Bank rule interfered with, and therefore was preempted by, the FAA.

Concepcion was a consumer class action, but it appeared to invalidate all state laws
that interfered with the enforcement of arbitration agreements. Almost all courts, for
example, have found California’s Gentry rule preempted. Concepcion did not, however,
address whether employees could waive the right to bring representative actions under
the California Private Attorneys General Act, Cal. Lab. Code Sections 2698, et seq.
(“PAGA”), which permits employees to bring representative actions on behalf of current
and former co-workers to recover from their employers penalties that the California
Labor Commissioner chooses not to seek for violations of the California Labor Code.
One appellate court and three district courts have found that, after Concepcion,
representative PAGA waivers are enforceable.

The validity of PAGA waivers is vitally important to California employers. If these
waivers are unenforceable, plaintiffs easily can circumvent Concepcion by
recharacterizing their claims as PAGA claims.  PAGA cases are particularly dangerous
for employers because plaintiffs bringing them (a) are not required to comply with class
action requirements in order to bring representative actions under PAGA and (b) may
be able to recover not only statutory penalties but also lost wages as a remedy for
violations.

Concepcion’s Effect on Cases Under Federal Employment Statutes.
Concepcion did not address what effect, if any, the FAA has on class claims brought

under federal statutes. The results so far are mixed, but the trend, especially in federal
wage and hour law cases, is that they are enforceable.

Concepcion’s Effect on State Unconscionability Doctrines
It remains unclear what impact Concepcion will have on state unconscionability laws.

For example, courts so far have continued to apply the rules announced in California’s
seminal case on the enforceability of arbitration agreements, Armendariz v. Foundation
Health Psychcare Services, Inc., 24 Cal. 4th 83 (2000). Armendariz announced a set of
rules that the California Supreme Court deemed essential for mandatory predispute
arbitration agreements to be enforceable, including a neutral arbitrator; a written
arbitration award subject to limited judicial review; payment by the employer of all costs
unique to arbitration; adequate discovery; full statutory remedies; and no other
substantively unconscionable provisions. A strong argument can be made that at least
some of these “rules” do not survive Concepcion, because they are not rules of general
contract law; they are fashioned solely and expressly to regulate arbitration contracts.
Yet to date most courts have continued to measure arbitration agreements against the
Armendariz requirements.

Drafting Tips
After Concepcion, employers without predispute arbitration agreements should

consider adopting them. Even with the open questions identified above, there are

Pre-Dispute Arbitration Agreements After Concepcion
by Michael A. Hood, Partner, Paul Hastings

significant benefits to limiting exposure to costly class actions. The critical threshold
issue is whether to include an express class-action waiver or to remain silent on the
issue of class arbitration.

A. Should an Arbitration Agreement Include an Express Class Waiver?
1. Concepcion May Not Be The Last Word

First, Concepcion may not last forever. Congress
could amend the FAA. Or the composition of the
Supreme Court could change, and Concepcion could
be overruled. Minnesota Senator Al Franken has
already introduced an FAA amendment (the so-called
“Arbitration Fairness Act,” S. 877) to prohibit
mandatory predispute arbitration in civil rights,
consumer and employment disputes. Though this
amendment probably is unlikely to pass the
Republican-led House of Representatives this session,

the political winds can change. If they do, companies that contract for express class
waivers could be creating a generation of arbitration agreements at risk of being held
defective when the law changes.

Second, even now, it is unclear whether the Concepcion rule applies in state courts.
Justice Thomas was the critical (and “reluctant”) fifth vote in Concepcion. He has
repeatedly stated his belief that the FAA does not apply in state court. It is an open
question whether Justice Thomas will apply this view when the Court considers a case
like Concepcion arising from state court.

Third, the National Labor Relations Board recently found that requiring employees to
sign express class action waivers as a condition of employment violates employees’
rights to engage in concerted activity under Section 8(a)(1) of the National Labor
Relations Act, 29 U.S.C. § 159(a)(1). D.R. Horton Inc., 357 NLRB No. 184 (2012). The
validity of that decision is currently under attack on a number of fronts, and thus far the
California courts of appeal have refused to follow it. Nelsen v. Legacy Partners
Residential Inc., __ Cal. App. 4th ___ (A 132927 July 18, 2012), at *17-20.

In short, any employer that forces its employees to sign an arbitration agreement
containing an express class action waiver faces potential public policy wrongful
termination litigation from any employee or prospective employee who declines to sign
the agreement and either loses his job or an employment opportunity as a result.

2. Is Silence Golden?
Arbitration agreements silent on the issue of class actions may insulate employers

from class litigation without the foregoing risks of express waivers. Recently, in Stolt-
Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758 (2010), the Supreme Court
held that mere “silence” on the issue of class arbitration could not be read to authorize
it. The Court held that an arbitration panel exceeded its powers by finding that a silent
arbitration agreement permitted class arbitration.

Employers who wish to remain silent on the issue of “class actions” may improve their
chances by including subtle provisions in arbitration agreements inconsistent with class
arbitration. These include:

� Use of a localized venue provision. A provision designating that the arbitration will 
occur “in or near the city in which [the employee] was last employed by Company” 
shows that the company did not intend to subject itself to statewide or national class 
arbitration.

� Incorporating the AAA/JAMS rules “and no other rules.” This provision prevents the 
plaintiff from arguing that the employer agreed to the JAMS “Class Action Rules” or 
the AAA “Supplementary Rules for Class Arbitration,” which provide the procedures 
for class arbitrations.

� Adding a “no other party” provision. The FAA permits parties “to limit with whom 
[they] will arbitrate.” Concepcion, 131 S. Ct. at 1749. By specifying that the 
agreement is between the company, the named employee “and no other party,” the 
agreement shows that class actions are not envisioned – without using the term 
“class action.” At least one California court has relied on such language to 
conclude that an arbitration agreement does not expressly provide for class action 
arbitrations. Nelsen, supra, at *15.

B. Avoid Unenforceable Arbitration Provisions.
Employers in drafting new agreements (and in litigating under old ones) should

consider whether Concepcion preempts prior state unconscionability rules. Many of
these rules may be abrogated by Concepcion’s mandate that agreements be enforced
“according to their terms,” but employers may conclude that it is safest to comply with
them to avoid the risk of unenforceability. Here are a few examples:

I
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nlike attorneys in TV dramas, most litigators never plead their cases to a jury
– an estimated 97 percent of civil suits get resolved without going to trial. The
risks and costs of fighting to the end, for plaintiffs and defendants alike, can
be prohibitive, and settlement, more often than not, proves to be the best
option. But sometimes, whether for reasons of strategy or principle, a
company needs to make a defining statement: to take a stand, to refuse to
compromise. For a corporation’s general counsel and executive team, the

key is knowing when.
Michael G. Yoder is the head of O’Melveny & Myers LLP’s litigation practice in

Newport Beach, and has built a reputation as one of Orange County’s go-to business
trial attorneys by helping clients make the right call. Mike explains, “Many companies –
and indeed many lawyers – fear going to trial. But sometimes, taking a case to trial is
the right decision. And, demonstrating to your adversary that you are prepared and
willing to try a case is always in a client’s best interest.”

Deterring Meritless Lawsuits
Sometimes the best defense is a strong offense. A company that refuses to be held

up sends a message not just to its immediate adversary but to all potential plaintiffs.
Earlier this year, Mike and his team at O’Melveny represented Paul Hastings LLP, the

international law firm, which was the target of a legal malpractice claim in Orange
County Superior Court. For some clients, striking a deal and making the case quietly go
away would have been the expedient route. Trials are inherently unpredictable, and the
prospect of a negative jury verdict, no matter how unlikely, posed a risk to Paul
Hastings’s good reputation. But Paul Hastings refused to be strong-armed by plaintiffs
who it felt – in spite of their demand for millions of dollars of compensatory damages
and punitive damages – deserved nothing. With confidence not only in its case but in
Mike’s O’Melveny trial team, Paul Hastings made the strategic decision to take it all the
way.

After a five-week trial, the jury cleared Paul Hastings of any wrongdoing, finding in its
favor on all counts. Mike’s client emerged with more than a courtroom victory. The win
served as a deterrent, putting other would-be plaintiffs on notice that Paul Hastings will
not be coerced into writing a check to dispense with meritless malpractice claims.

Making the Point: Vindication Through Trial
To Quiksilver Inc., defending its popular action sports-themed trademarks and brands

is about protecting the company’s identity. As Quiksilver’s CEO, Robert McKnight,
explains, “Anybody who holds trademarks has to be aggressive in protecting those
trademarks. We want to be clear that we will aggressively defend our trademarks and
brands.”

After Mike and his team obtained a complete victory for Quiksilver in a two-week jury
trial in a multimillion-dollar dispute with its former watch licensee, Quiksilver did not
hesitate to hire Mike to sue Kymsta Corp., which for several years had been using a
“Roxywear” label on the inside of its junior line of clothing. Quiksilver believed that
“Roxywear” infringed its trendsetting “Roxy” mark and that the copycat label was
causing confusion in the marketplace. In response, Kymsta argued that it was the
senior user and demanded millions to go away. Quiksilver decided to take Kymsta to
the mat.

“Whenever one of Quiksilver’s matters is likely to go to trial, the only person and the
only firm I even consider hiring is Mike and O’Melveny,” says Quiksilver’s SVP
Operations & General Counsel, Americas Sean Pence. “We have all of the confidence
in the world in Mike. He approaches a case like a game of chess and is always ten
moves ahead of the opponent. Our partnership is with Mike and O’Melveny, and if we
are going to the mat, we want to do it with Mike as our advocate.”

At the first trial, the district court judge ruled as a matter of law in Quiksilver’s favor,
however the Ninth Circuit reversed, finding that certain factual issues should have gone
to the jury. Quiksilver, led by the O’Melveny team, proceeded to a second trial, at which
the jury, like the judge, sided with Quiksilver, and Kymsta was ordered to phase out the
“Roxywear” label within 18 months. This was a resounding and final victory.

Quiksilver’s McKnight comments on Mike’s success, “Watching Mike in trial is like

Taking It to the Mat
Why going to trial can be a company’s best strategy

by Jesse Katz, Stephanie L. Noble and Erika Rasch

watching an accomplished artist. Mike distills complicated subject matters into
digestible, understandable segments; watching Mike argue a case to a jury is like
watching him paint a picture on canvas. He brings the case to life.”

Positioning a Case for the Best Possible Settlement
Because plaintiffs tend to assume that a large corporation is reluctant to risk

exposure at trial, they often perceive themselves as holding the cards in settlement
discussions if the defendant fails to win a dismissal. On the other hand, if a company is
fearless about doing battle before a jury, it regains some advantage. The plaintiffs are
left with an unattractive choice: Take the case to trial – with their own counsel likely
forced to front the costs – or settle for a substantially reduced sum.

Zurich American Insurance Company is yet another client who recently turned to
Mike and his trial team when Zurich was sued for breach of contract and insurance bad
faith. A few months before trial, Mike and O’Melveny were hired to try the case before a
jury in Los Angeles. After three weeks of testimony in the Central District of California,
Mike made an oral motion for judgment as a matter of law on the plaintiff’s breach of
contract claims. The court granted Mike’s motion. The ruling prompted the plaintiff to
scale back his initial demand, which resulted in a highly favorable settlement for Zurich,
a result that would not have been possible had the case not gone to trial.

It’s the Client’s Case
While taking a case to trial may not always be the best strategy in every situation –

and many so-called business trial lawyers can go years without seeing a jury – when
a case does go to trial, it is easy for a trial lawyer to lose sight of whose case it really
is. “I always remember that a case is not my case, it is the client’s case,” Mike says.
“They have trusted us to be their advocate. We do not take that lightly.”

At the same time, if a case does proceed to trial, being the most aggressive litigator
in the room is not the same as being the most persuasive advocate. “Authenticity,
genuineness and truthfulness are the hallmarks of a successful trial attorney,” says
Mike, who has built his trial career not on combativeness, but on credibility. “Do not
overreach with a judge or a jury, and always ask for a fair and just result.” Quiksilver’s
Pence agrees with this approach, “Mike is one of the most pleasant people I have
ever met. Although he can be aggressive if necessary, that is not his style. Whether
he is delivering an opening statement, cross-examining a witness, or conducting a
closing argument, he is always likable, and puts the credibility of his client at the
forefront.”

Mike understands the importance of working closely with clients to determine
strategy and of maximizing efficiency by hand-picking lean, experienced trial teams.
As Mike sees it, “The client should not have to pay a law firm to train its counsel to be
seasoned trial lawyers. The client deserves a team of lawyers who have proven
success records, who are keenly aware of the rules and procedures, and who know
how to optimize the best results for the client, thereby minimizing costs for the client,
while effectively and efficiently working towards obtaining the client’s ultimate goal.”

If that means taking it to the mat, Orange County businesses know that Mike and
his O’Melveny team have the record to beat.

U

Michael G. Yoder

Michael Yoder is the head of O’Melveny & Myers LLP’s
litigation practice in Newport Beach. In addition to having
served as the president of the Orange County Bar
Association and the Orange County Chapter of the
Association of Business Trial Lawyers, Mike is a Fellow of
the American College of Trial Lawyers and teaches evidence
as an adjunct professor at UC Irvine’s School of Law.

About O’Melveny & Myers LLP

With approximately 800 lawyers in 15 offices worldwide, O’Melveny & Myers LLP
helps industry leaders across a broad array of sectors manage the complex challenges
of succeeding in the global economy. We are a values-driven law firm, guided by the
principles of excellence, leadership and citizenship. Our commitment to these values is

reflected in our dedication to improving access to justice through pro bono work and
championing initiatives that increase the diversity of the legal profession. For more
information, please visit www.omm.com.
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easing transactions for medical office buildings (or “MOB’s”) involve concerns and
requirements specific to the healthcare industry that may trip up those who lack
familiarity with these types of transactions. The highly regulated nature of the
medical field, constantly evolving nature of medical services and particular
security, operational and environmental issues result in special challenges for
MOB leasing transactions.

Why are leases involving healthcare providers so different? Here are a handful of
reasons:

(1) Federal Fraud/Anti-Kickback Laws. Federal laws that are aimed at reducing
healthcare fraud directly impact leases with healthcare providers, at least to the extent they
participate in federal healthcare programs. The Stark Law, for example, prohibits physicians
from referring patients to hospitals, pharmacies and other providers if a financial
relationship – including a lease – exists between the physician (or physician’s family
member) and the other provider. The Medicare Anti-Kickback Law prohibits the knowing and
willful solicitation, payment or receipt of remuneration in exchange for referring individuals
to providers of designated healthcare services – and rent, tenant improvement allowances
and other lease obligations constitute “remuneration.” Both statutes have an exemption or
safe harbor for leases that satisfy the conditions set out in the statutes. Violation of these
laws triggers potentially serious penalties (ranging from possible civil and criminal penalties
to being excluded from the Medicare and Medicaid programs), so it is advisable to analyze
whether these federal laws are implicated and, if so, whether the lease qualifies for one of
the exemptions or safe harbors.

(2) Federal Health Information Privacy Laws. The same Health Insurance Portability
and Accountability Act of 1996 (“HIPAA”) that causes you to be awash in notices concerning
your privacy rights when you seek medical care, also comes up in leasing transactions.
Because HIPAA requires healthcare provider tenants to maintain the confidentiality of
protected health information, typical areas of concern include landlord’s right of entry,
landlord’s liens and tenant’s ability to remove paper and electronic medical records upon
casualty or termination of the lease. Negotiating these provisions requires a balance
between the tenant’s desire for protective language to facilitate its compliance with HIPAA
and the landlord’s need to ensure that essential access rights and remedies aren’t
adversely affected. Both parties will want to be shielded from the disclosure of protected
health information that may give rise to liability.

(3) Environmental Concerns. Healthcare providers produce medical waste that needs to
be dealt with appropriately. The type and volume of medical waste that a tenant produces
will vary depending on the medical services being provided. Both tenants and landlords are
best served if there is a clear understanding at the letter of intent stage about the medical
services to be provided at the premises, the medications to be used and by-products and
wastes that will exist. Some uses (such as nuclear medicines) may require highly
specialized licenses or disposal protocols; even “typical” medical wastes will require special
handling.

(4) Special Patient Needs. The patient makeup of medical services tenants may result in
special requirements or needs. For example, tenants whose practices have a high
percentage of patients with compromised immune systems may focus on environmental
conditions in the building and premises, and may focus on self-help remedies if the landlord
does not repair leaks quickly. For tenants whose patients will be undergoing dialysis or
chemotherapy regularly and for several hours, it will be important to the patient (and
therefore, to the tenant) that he or she have the ability to watch or listen to entertainment
programs or music to alleviate the boredom or stress of the treatments – in such cases, the
tenant may place a premium on, for example, having the right to place adequate satellite
dishes on the roof to serve those needs. Other tenants may hold special certifications or
licenses as a prerequisite to being able to provide certain services (for example, hospice or
other end stage care). To the extent any of the requirements to retain the certification or
licensure deal with the physical environment in which the patient is treated, the tenant will
want to ensure that the lease makes adequate provision for it to be able to meet those
requirements.

These are just a few of the specialized issues that commonly arise in leasing transactions
involving medical services. Being conversant with these issues will assist not only in
achieving successful lease negotiations but also in setting landlord and tenant up for a
smooth and mutually beneficial relationship over the course of the lease term.

L
MOB Leasing Transactions: 
Not For the Uninitiated

by Jane M. Samson, Partner, Newmeyer & Dillion LLP

Jane Samson

Jane Samson is a real estate partner at Newmeyer & Dillion
LLP. Her practice includes the acquisition, leasing, development,
financing, entitlement and disposition of residential and
commercial properties, including medical office buildings and
facilities. She can be reached at 949.854.7000 or via email at
jane.samson@ndlf.com.
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he Jumpstart Our Business Startups Act (the “JOBS Act”) was signed into law on
April 5, 2012. The JOBS Act contains provisions designed to assist small
businesses and growing companies in obtaining capital, including permitting
general solicitations or advertising when making a private offering, creating an
exemption from registration for “crowdfunding,” relaxing requirements for initial
public offerings, and increasing the number of shareholders a company is

permitted to have before it must register with the Securities and Exchange Commission
(the “SEC”).

Rule 506 Revisions
� The JOBS Act requires the SEC to revise Rule 506 of Regulation D to permit general 

solicitation or advertising in private offerings, assuming all purchasers are “accredited 
investors” as defined in Regulation D.

� Issuers will have to take “reasonable steps” to confirm accredited investor status.

New Crowdfunding Exemption
� The JOBS Act creates a new exemption, Section 4(6) of the Securities Act of 1933 

(the “Securities Act”), whereby securities may be sold in small amounts to large 
numbers of investors through a method called “crowdfunding.”

� The total amount of securities that may be sold to all investors is $1 million.
� If an investor has a net worth or annual income under $100,000, then the amount sold 

to such investor in any 12-month period is limited to the greater of $2,000 or 5 percent 
of such investor’s net worth or annual income.

� If an investor has a net worth or annual income equal to or greater than $100,000, 
then the amount sold to such investor in any 12-month period may not exceed 10 

T
An Overview of the New JOBS Act

By David Hayes, Partner, Haynes and Boone LLP

percent of the net worth or annual income of such investor, subject to an investment 
cap of $100,000.

� The securities must be sold through a broker or funding portal that complies with the 
requirements of newly created Section 4A(a) of the Securities Act.

� The terms may not be advertised except by directing investors to the appropriate 
broker or funding portal through which the securities are sold.

IPO Changes for Emerging Growth Companies
� The JOBS Act creates a new category of issuer called an “emerging growth company,” 

which is any entity with under $1 billion in revenue during its most recently completed 
fiscal year.

� Emerging growth companies can initiate an initial public offering under more relaxed 
regulations. See below for details. 

� After SEC registration, an emerging growth company will not be subject to full 
compliance with SEC reporting requirements until the first to occur of:
• achieving $1 billion or more in annual revenue;
• becoming a large accelerated filer with at least $700 million in public float;
• raising over $1 billion in non-convertible debt over a three-year period; or
• the last day of the fiscal year in which the fifth anniversary of the pricing date of the 
IPO falls.

Number of Shareholders Permitted Before Registration is Required
� The Securities and Exchange Act of 1934 previously required companies with at least 

500 shareholders and total assets over $10 million to register with the SEC. The JOBS 
Act increases the number of shareholders to 2,000 total shareholders or 500 
shareholders who are not accredited investors.

Summary of Significant Changes

David Hayes

David Hayes is a partner in the in the Orange County office of
Haynes and Boone, LLP. His practice focuses on companies in
need of counseling on in a wide range of transactions and
industries including, intellectual property transactions, mergers
and acquisitions, collaborations, joint ventures, outsourcing,
licensing, distribution and other deal-related work. David can be
reached at 949.202.3061, or via email at
david.hayes@haynesboone.com.
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f you believe everything you hear, for those experienced real estate owners and
developers that are willing, and able, to limit the leverage on their mortgage debt
to 60 to 65 percent or below, there appears to be an abundance of low interest
rate mortgage debt available from a variety of lending sources, including
mortgage REITs and mortgage funds, life insurance companies and other
institutional lenders. A substantial portion of this mortgage debt is in the form of

what is typically known as “non-recourse mortgage debt,” where, upon the occurrence
of a default under the mortgage debt, the mortgage lender is limited to pursuing its
collateral that secures such mortgage debt, and is not permitted to pursue the
mortgage borrower for repayment of the mortgage debt except with respect to “typical”
and “customary” non-recourse carveouts; typically these non-recourse carveouts are
guaranteed by a credit worthy affiliate of the mortgage borrower often times referred to
as the “carveout guarantor.”

It is the existence of these “non-recourse carveouts” that can, to an unsuspecting
mortgage borrower, transform (in the middle of the night) non-recourse mortgage debt
into recourse mortgage debt. From a mortgage lender’s perspective, “non-recourse
carveouts” are considered necessary to create a disincentive so that a mortgage
borrower does not undertake certain “bad boy acts” that a mortgage lender perceives
may adversely impair the value of its collateral. In essence, it is believed that making
the mortgage borrower and the carveout guarantor liable for these so called “bad boy
acts” will help to discourage the type of behavior that results in the occurrence of “bad
boy acts” since the mortgage borrower and carveout guarantor will be held responsible
for losses arising from such  “bad boy acts.”

The challenge for mortgage borrowers is that the list of “non-recourse carveouts”
varies from mortgage lender to mortgage lender. The number of these “non-recourse
carveouts” that may be imposed by any mortgage lender is heavily influenced by what
may be referred to as “influence factors,” which include the effective leverage of the
mortgage debt, the real estate product type (e.g., office, industrial, retail, hotel, multi-
family, vacant land), the credit worthiness of the carveout guarantor, the market
experience of the mortgage borrower and whether the mortgage lender intends to hold
the mortgage debt on its own books or whether it intends to syndicate the same. The
long list of “non-recourse carveouts” imposed by many mortgage lenders can be
lumped into three separate categories, the “traditional bad boy acts,” the “bad boy look-
alike acts,” and the “partial loan guaranty events.” Also, the exposure of the mortgage
borrower and the carveout guarantor for these prohibited acts may be limited to actual
loss arising from such acts or, in the alternative, may trigger recourse liability for
payment of the full amount of the mortgage debt.

The “traditional bad boy acts” are those bad boy acts that typically consist of
voluntary acts by the mortgage borrower and/or its affiliates that are easily controllable
by the mortgage borrower and are considered, if undertaken, evidence of bad behavior
that needs to be restricted by the imposition of personal liability on the mortgage
borrower and the carveout guarantor. These “traditional bad boy acts” include fraud and
misrepresentation, violation of transfer restrictions contained in the mortgage loan
documents, misapplication of rents, bankruptcy filings and waste. These “traditional bad
boy acts” are typically imposed in connection with all non-recourse mortgage debt.
However, a mortgage borrower may be successful in further limiting the applicability of
these “traditional bad boy acts” by limiting misrepresentations to “intentional”
misrepresentations; limiting the violation of transfer restrictions to only the “voluntary”
violation (as opposed to involuntary) of transfer restrictions; limiting the misapplication
of rents to the misapplication of rents in violation of the mortgage documents following
the occurrence of an event of default; limiting waste to intentional, physical waste; and
limiting bankruptcy filings to voluntary bankruptcy filings (and excluding involuntary
bankruptcy filings). A mortgage borrower’s success in limiting the “traditional bad boy
acts” in the manner suggested above will be influenced by the influence factors
mentioned above.

The “bad boy look-alike acts” are acts that taste and feel like “traditional bad boy
acts,” and typically constitute acts that, through the years, have been added on to the
more historical list of “traditional bad boy acts.” The “bad boy look a-like acts” often
times include, among other things, the failure to pay insurance and/or taxes, involuntary
bankruptcy filings that are not discharged within a certain period of time, the
misappropriation of tenant security deposits, violation of special purpose entity
covenants; and the violation of leasing restrictions. Similar to the “traditional bad boy
acts,” the “bad boy look a-like acts” may be limited and, in some cases, depending on

Non-Recourse Morgage Debt; Is It Really Non-Recourse?
by Bruce Fischer, Greenberg Traurig LLP

the influence factors that exist, completely eliminated based on the premise that they
are not appropriate and do not constitute real “bad boy acts.” For example, exposure
for the violation of special purpose entity covenants may be susceptible to being
eliminated entirely on the premise that, although a breach of such covenant may trigger
a default, it is too easy to inadvertently trip the covenant and, therefore, making it a
carveout obligation is not appropriate (this is especially true given some recent cases
imposing liability on a carveout guarantor for the full loan amount due to the violation of
a special purpose entity covenant that required the mortgage borrower to continue to
be solvent).

The “partial loan guaranty events” are events or circumstances that are not
necessarily bad, and do not necessarily constitute wrongful acts by the mortgage
borrower. Rather, they often times consist of conditions that exist for which the
mortgage lender has elected to impose strict liability on the mortgage borrower and the
carveout guarantor. The list of these items can be exhaustive. Examples include
carveout exposure for environmental conditions on the real property, zoning and
building violations on the real property, mechanic’s liens recorded against the real
property; and the mortgage borrower’s becoming insolvent (this does not require any
actual bankruptcy filing). The thread that is common to each of these events and/or
circumstances is that their applicability to the carveout guarantor, for all practical
purposes, constitutes a loan guaranty that is simply capped by the amount of the loss
incurred as a result of the condition or circumstance; the existence of the condition
giving rise to the exposure is not necessarily predicated on any improper act taken by
the mortgage borrower. For example, the mortgage borrower’s becoming insolvent may
simply be the result of market conditions where rents have declined, making it
impossible for the mortgage borrower to cover its debt service. Similarly, the recording
of a mechanic’s lien against the real property collateral may arise from the failure of a
tenant to pay its contractor and may not arise from any act or failure to act on the part
of the mortgage borrower.

For all of the foregoing reasons, a mortgage borrower that is not paying attention to
the breadth of the non-recourse carveouts contained in its mortgage debt documents
may find itself strapped with a partial recourse or full recourse mortgage loan,
subjecting its carveout guarantor to unexpected liability and/or significantly limiting its
negotiating strength in any workout negotiations that may ensue with its mortgage
lender following a mortgage debt default. A mortgage borrower’s (and the related
carveout guarantor’s) exposure can be somewhat controlled to the extent the non-
recourse carveouts are limited to the limited versions of the “traditional bad boy acts”
listed above and to the extent the “bad boy look a-like acts” and/or the “partial loan
guaranty events” are either eliminated or limited to true voluntary acts to the extent the
appropriate influence factors are in existence to help influence the mortgage lender to
mitigate the exposure. Furthermore the actual dollar amount of exposure for “non-
recourse carveouts” can be significantly limited to the extent the remedy for the
enforcement of any “non-recourse carveout” is limited to actual loss and does not trip
recourse for the full mortgage debt amount. Of course, the mortgage lender will always
strive to maintain its standard non-recourse carveouts in order to help protect, preserve
and maintain its collateral. At the end of the day, competition within the market place to
originate the mortgage debt being sought by the mortgage borrower will ultimately
dictate at which end of the spectrum the non-recourse carveout exposure ultimately
resides.

Bruce Fischer
Bruce Fischer heads Greenberg Traurig’s Real

Estate Group in Orange County. He has a national
practice that is focused on working with real estate
funds and real estate investment trusts and their
advisors; institutional lenders and institutional owners in
connection with the acquisition and disposition of
commercial real estate (including large multi-state
portfolios), workouts involving complex loan
restructuring and foreclosures; and the negotiation of
construction loans, permanent loans, and mezzanine
loans from both the lender and borrower perspective.
Bruce can be reached at fischerb@gtlaw.com or 949.732.6670.

I
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About Greenberg Traurig LLP

Greenberg Traurig LLP is an international, full-service law firm with approximately
1750 attorneys serving clients from 35 offices in the United States, Latin America,
Europe, the Middle East and Asia. In the U.S., the firm has more offices than any other

among the Top 10 on The National Law Journal’s 2012 NLJ 250. For additional
information, please visit www.gtlaw.com.
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ompanies have significantly changed the way they look at office space.
Technologies in the workplace continue to advance. Millennials are changing
traditional office cultures. Businesses are problem solving how to use space to
increase productivity in this tight economy.

While real estate fundamentals like building quality, convenience of location and
amenities are still important, businesses are now looking for office environments

better aligned with work flow and more collaborative, transparent corporate cultures.

Trend One: Less Corner Offices, More Collaboration
The great recession caused many

companies to re-evaluate their real
estate needs. Out of a desire to right size
resources, space planning is now more
acutely focused on productivity over
status. This means that as new office
space is designed, companies are literally taking down the walls. Large executive offices are
yielding to open window lines. Even the walls of standard workstations are coming down to
eye level when sitting.

Taking it a step further, companies are organizing team members by activity and functional
units, allowing for more collaboration which leads to increased innovation, productivity and
accountability. Hallways and inter-office traffic patterns are designed as “collision areas” to
encourage cross-department sharing of information. Kitchens are also increasing in size so
they can be dual-purposed as informal meeting rooms.

Many of these progressive office and work station configurations have been adopted in
Irvine Company’s new Ready Now® offices that are designed for small businesses and
emerging companies.

Changes to office space can be touchy, but a shift that improves the operations, culture and
results of the workplace is something that all employees can get behind.

Trend Two: The Blurring of the Work/Life Distinction
Traditionally, the office has been the place to conduct work during business hours. Now,

New Paradigms in Office Space
technological advances have allowed the workforce to become more mobile and flexible to
work from practically anywhere at any time.

Research shows that companies that adopt more flexible work times and spaces benefit
from increased productivity, creativity and faster response times. The lines between work and
the rest of life have been blurred.

To support this new work/lifestyle, Irvine Company has designed a broad selection of on-
campus amenities to allow for more fluid transitions between work and life. For example,
most of the Irvine Office campuses now feature outdoor meeting spaces with Wi-Fi, allowing
small groups to change their perspective and still have access to phones, email and cloud-

based documents. Also, increased
amenities such as cafes, restaurants
and retail help reduce the amount of
time employees spend traveling to
lunchtime meals and errands.

Whether in the office, somewhere
else on campus, or working from home, the blurring of work and life ultimately makes
employees feel more connected to their profession and creates a sense of community in the
workplace.

Trend Three: The Custom Approach
With all these lifestyle changes effecting office space, companies need a workplace that fits

like a well-tailored suit, carefully cut and measured to meet the company’s specific business
goals, culture and work process. The layout of an office must include purposeful design that
increases productivity, team communication and employee retention.

Representing 2,685 companies in its Office Properties, Irvine Company shares its
experience and knowledge to help companies design the best space for their unique needs.
With the right design, not only can the daily work experience improve, so can a company’s
overall business performance.

For more information, please visit www.irvinecompanyoffice.com or contact Senior Director,
Leasing Gary Gerson at 949.720.2799 or ggerson@irvinecompany.com.

C
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corporate director is entrusted to act for and on behalf of the corporation
and its shareholders in managing the corporation’s affairs. A director
assumes fiduciary duties and is expected to act with honesty, loyalty and
good faith.

But directors, like anyone else, make mistakes or bad decisions, and
become personally liable for them. Since few individuals would voluntarily

take on such liability, the common law developed the Business Judgment Rule.
A

The Director’s Friend: The Business Judgment Rule
by Mark S. Adams, Partner, Jeffer Mangels Butler & Mitchell LLP

Under this Rule, courts will not review
directors’ business decisions, or hold
directors liable for errors or mistakes in
judgment, so long as they were
disinterested and independent; acting in
good faith; and reasonably diligent in
informing themselves of the facts. The
rationale of the Rule is based on judicial
reluctance to “Monday morning
quarterback” directors’ business
decisions and a recognition that a
business venture already involves risk
and should not be encumbered with
threats of liability for mistakes.

The Business Judgment Rule is
codified in California law in Corporations
Code § 309(a), which provides:

“A director shall perform the duties of a
director, including duties as a member of
any committee of the board upon which
the director may serve, in good faith, in a
manner such director believes to be in
the best interests of the corporation and
its shareholders and with such care,
including reasonable inquiry, as an
ordinarily prudent person in a like position
would use under similar circumstances.”

When Directors Are Sued
Disinterested directors are rebuttably

presumed to have acted in good faith and
to have believed their decision was in the
corporation’s best interests. A plaintiff has
the burden of showing a board decision
involved a conflict of interest, or was
made in bad faith or without the requisite
degree of care and diligence.

Except when directors take action in
response to a takeover threat, there is a
presumption that directors’ actions are
made on an informed basis, in good faith
and in the honest belief that they are in
the best interests of the company.

Although Section 309(a) refers to the
“ordinary prudent person,” the Business
Judgment Rule’s standard as to a
decision is actually one of gross
negligence – the failure to exercise even
slight care. California cases have shown

Mark S. Adams
Mark S. Adams is a litigation

partner at Jeffer Mangels Butler &
Mitchell LLP. He has tried numerous
cases in state courts, federal courts,
and in domestic and international
arbitrations. Contact Mark at
MarkAdams@jmbm.com or
949.623.7230.

that directors will generally not be held liable for a decision based on ordinary
negligence provided that the process leading to the negligent decision meets the Rule’s
requirements.

Disinterested directors are protected from poor decisions made with reasonable
diligence in ascertaining the facts and believed to be in the corporation’s best interests.

Directors who perform their duties in accordance with the Business Judgment Rule will
have no liability based upon any alleged failure to discharge their obligations as directors.
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any of the unique
opportunities in the areas of
tax, gift and estate planning
available in 2012 are
scheduled to sunset in
2013. By taking action to

review your estate and giving plans in
the next few months, you may be able to
save a lot of money by taking advantage
of today’s low asset values, estate tax
rates and interest rates for the benefit of your estate and your loved ones.

In fact, your ability to transfer wealth free of federal gift taxation is at an all-time high.
There are so many tools available to you right now that other generations did not have. At
City National Bank, we believe estate planning is a tool for the living. It is a way you can
make sure that your children and future generations are provided for in the way you desire.
By acting now, you can structure the transfer of your wealth in a way that is consistent with
your family values while saving as much in the way of taxes as
permissible.

Waiting until next year may make it most costly for you to achieve
the results you want. That’s why we are advising our clients to take a
critical look at their estate and asset management plans in the next
few months and think about the goals they have for future
generations and how their current estate plans may help or hinder
those goals.

Changes that will have the greatest impact on families with
significant wealth include:

� Top ordinary income tax bracket increases to 39.6 percent 
� New taxes will be imposed pursuant to the Patient Protection and 

Affordable Care Act.
• 0.9 percent payroll Medicare tax1

• 3.8 percent tax against unearned income (e.g., interest income, rental income, and 
dividends)2

� Long-term capital gains tax increases to 20 percent
� Dividend rates revert from capital gains treatment to the ordinary income tax brackets
� Federal estate and gift tax system reverts to pre-2001 levels
Those are just the tax law reasons why the next few months provide unprecedented

wealth transfer opportunities. We know that current economic conditions also provide
opportunities.

Just consider:

M
Controlling Your Wealth: 

Evaluating Critical Tax Changes for 2013

Furuno

� Low interest rates
� Depressed asset values
� Low estate/gift tax rates
� High estate tax exemption
Efficiently managing wealth and

providing charities with the support they
need is part of the American DNA – we
are some of the most generous people
on earth. In fact, Americans regularly
give away hundreds of billions to

charitable causes each year. That may be something you want to do with your estate. As
opposed to sending your hard-earned wealth to the federal government when you pass
away, you could instead benefit society by making gifts to the charities that you and your
family value most. There are many tools that Congress and the office of the president have
inserted into the tax code over many years that allow a wealthy family to redirect the estate
tax burden to benefit their favored charities – all in ways that provide ancillary benefits to
the family itself.

At City National, we believe the next few months provide an unprecedented opportunity
for estate planning. It’s a matter of focus. It’s time to review your plans and make sure you
are taking care of all the people in your life and making the most of both economic
conditions while preparing for possible tax law changes.

You still have plenty of time.

For more information, contact Senior Vice President Carla Furuno at 949.223.4047.
1 For single taxpayers with wages over $200,000 and married taxpayers with combined wages over

$250,000 per year.
2For single taxpayers with net investment income over $200,000, for married taxpayers with net

investment income over $250,000, and for estates and trusts with net investment income over $11,200
per year.

City National Bank, as a matter of policy, does not give tax, accounting, regulatory or legal advice.
The effectiveness of the strategies presented in this document will depend on the unique
characteristics of your situation and on a number of complex factors. Rules in the areas of law, tax,
and accounting are subject to change and open to varying interpretations. The strategies presented in
this document were not intended to be used, and cannot be used for the purpose of avoiding any tax
penalties that may be imposed. The strategies were not written to support the promotion or marketing
to another person any transaction or matter addressed. Before implementation, you should consult
with your other advisors on the tax, accounting and legal implications of the proposed strategies based
on your particular circumstances.
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aving earned a “Top Schools” position in U.S. News and World Report, ABA-
accredited Chapman University School of Law is a hands-on law school
where diverse and highly accomplished faculty members teach future
lawyers to become leaders in a variety of specialized fields.

Chapman’s approach to teaching the law recognizes that law schools
have a dual obligation to ensure that graduates learn to “think like lawyers” while
simultaneously attaining the necessary skills to represent clients competently and
ethically. Before they graduate, Chapman students will have the opportunity to:

� represent real clients in clinical settings
� learn critical negotiation skills
� write complex trial briefs and legal contracts
� participate in research workshops
� compete at the national level on award-winning competition teams
� hone courtroom presentation and evidentiary techniques
Chapman students will also take a rigorous load of core, bar-tested topics such as

Contracts, Torts, Civil Procedure and Criminal Law, along with a full assortment of
upper-level substantive courses. This immersion in theory and practice is just one of
the reasons that hiring partners look to Chapman more and more when seeking
professionally trained leaders in law.

Through highly regarded clinics, students work on real legal cases while gaining
access to a wide range of subject areas. Participants make court appearances,
perform hands-on field work, write briefs and interact with actual clients. Practical
training is also provided through Chapman’s robust externship program, challenging
law clerkships and substantive pro bono opportunities. Externships with legal offices,
judges, government agencies and corporations enhance students’ on-the-job training
as they prepare to enter the workforce.

In 2012, under the leadership of Dean Tom Campbell, Chapman launched the
Business Law Emphasis Program, its sixth legal certificate offering. Providing training
in critical business law courses, the program also gives unique access to externships,
mentors and networking opportunities via its dedicated advisory group of general
counsels from major Southern California companies. The program is designed not only
to enable students to practice law on behalf of companies and trade associations, but
also to illustrate how they may utilize their legal knowledge to contribute to the
entrepreneurship and prosperity of a business. Students gain a keen understanding of
the fundamental language of business, exploring aspects of international business,
mergers and acquisitions, business start-ups, bankruptcy, taxation and more.

Chapman’s Career Services Office provides a range of services for recruiting officers
from law firms and corporations, including access to student resumes, free online job
postings, on-campus recruiting and networking opportunities. Chapman also offers low
cost and no cost MCLE programs throughout the year.

To learn more about Chapman Law, please visit www.chapman.edu or call
714.628.2626.

H
Chapman University School of Law

Blending practical skills with traditional theoretical 
instruction to create future leaders in law

Chapman ensures that graduates learn to
“think like lawyers” while simultaneously at-
taining the necessary skills to represent
clients competently and ethically.

Practical training is provided through Chap-
man’s robust externship program, challeng-
ing law clerkships and substantive pro bono
opportunities.
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ulli v. Pony International, LLC, Case No. D059137
On June 20, 2012, the California Court of Appeal held in Pulli that an arbitration

clause in an employment contract was enforceable and does not constitute an
unlawful “release of a claim or right” under Labor Code section 206.5. The
employer filed a motion to compel arbitration after the employee filed a civil
lawsuit against the employer for fraudulent inducement

and wrongful termination.
The enforceability of the arbitration clause was challenged by

the employee, claiming the arbitration clause constituted a
release of his right to jury trial. The trial court denied the
employer’s motion to compel, finding that the employment
agreement was void under Labor Code section 206.5, and that
the arbitration provision contained in the employment agreement
was therefore unenforceable.

After finding the employer had waived its right to have the
issue of enforceability decided in arbitration, the Court of Appeal
analyzed the legislative history of Labor Code section 206.5,
concluding that the statute did not render the arbitration clause
unenforceable. The appellate court explained that the statute
merely precludes the employer from obtaining a “release of a
claim or right on account of wages due...” The court further held
that even when the statute operates to invalidate such a release, it would not provide a
defense to the enforcement of an arbitration provision contained in the same agreement.

Pulli is a welcome decision for employers who utilize employment contracts and rely on
arbitration provisions to limit litigation costs.

About Haight
Attorneys in our Orange County office represent clients in a variety of practice areas

including: business solutions, construction, elder care, employment & labor, general liability,
product liability and insurance law.

Skip Martin has over 35 years of experience specializing in the defense of product
liability litigation on a nationwide scale in over 30 states.

Bruce Cleeland, the managing partner of our Orange County office, has answered ready
for trial on more than 225 occasions. 

Richard E. Morton has tried more than 90 jury trials.
Carol Salmacia has over 30 years of experience specializing in the defense of complex

malpractice litigation.
Bryan Martin, the chair of the firm’s Product Liability Practice Group, regularly

represents Fortune 500 companies in actions involving product liability, employment and
business matters.

Yvette Davis, the chair of the firm’s Employment & Labor Practice Group, concentrates
her practice in the defense of a wide variety of matters, including sexual harassment,
wrongful termination, discrimination, wage and hour, and claims under the Americans with
Disabilities Act.

Roxanne Irani and Stephenie Alexander are associates who specialize in elder care
litigation and product liability matters, respectively.

For more information, contact Yvette Davis at 714.426.4600.

P
California Court of Appeal Upholds Enforceability of 

Arbitration Clauses in Employment Contracts
by Yvette Davis, Employment & Labor Practice Group Chair, Haight

he Public Law Center, Orange County’s nonprofit pro bono law firm, is committed
to providing access to justice for low-income residents. Now in its 31st year of
service, PLC works with nearly 1,200 Orange County lawyers, paralegals and law
students who volunteer their time and expertise to assist low-income and
vulnerable residents. PLC’s work is a mix of direct representation, brief counsel
and advice, recruitment, training and mentoring of lawyers and law students,

training of staff at nonprofit organizations, law enforcement and other governmental
agencies, advocacy before local,
state and federal policy makers and
strategic impact litigation to
challenge societal injustices.

In 2011, PLC staff and volunteers
provided 52,240 hours of free legal
services in handling 3,387 cases, benefitting more than 20,000 low-income children, adults
and seniors in Orange County. The estimated value of these free legal services is $15.8
million. PLC’s staff of 28 (16 of whom are lawyers) provides direct services to clients and
also makes certain that our volunteers have the tools necessary to properly assist those
clients referred to them. Our volunteers include partners and associates at major law firms,
in-house corporate counsel, solo and small firm practitioners, young lawyers, law students,
college students and an array of others concerned about ensuring access to justice. For
most lawyers and law students in Orange County, PLC is the place to turn when they think of
volunteering to provide legal services.

PLC’s clients come from across Orange County, mostly through legal clinics our staff and
volunteers conduct at various nonprofits, community centers, courthouses and community
health clinics. These include clinics at Share Our Selves, a homeless service provider in
Costa Mesa; at community or family resource centers in Santa Ana, San Clemente and La
Habra; at the Little Saigon Cultural and Community Center in Westminster; at St. Joseph
Health System facilities in Orange, San Juan Capistrano and Fullerton (as part of a medical
legal partnership with the Health System); and at courthouses in Santa Ana (covering
bankruptcy and general civil litigation) and Orange (covering guardianships). During the
winter months, PLC conducts weekly clinics at the Santa Ana and Fullerton armories when
they become temporary homeless shelters operated by Mercy House.

Our clients’ cases cover a wide range of issues including domestic violence, human
trafficking, guardianship, housing, health, bankruptcy, asylum, family law, consumer fraud
and immigration. Some clients come to us through speciality projects, like our AIDS Legal
Assistance Project, serving those living with HIV/AIDS, or our Community Organizations
Legal Assistance Project, by which we provide free legal advice and representation to
Orange County nonprofit organizations, so they can meet their legal obligations and focus on
providing services.

Learn more at www.publiclawcenter.org.

T
The Public Law Center—

Providing Hope, Access and Justice
by Kenneth Babcock, Executive Director & General Counsel, Public Law Center

Davis

� Substantive carve-outs. Some courts hold unenforceable, on grounds of lack of 
mutuality, provisions allowing resort to certain forms of relief in court (i.e., temporary 
restraining orders to prevent intellectual-property violations). Employers may wish to 
avoid such carve-outs

� Discovery limitations. Provisions that limit parties to “minimal” discovery in arbitration 
have been deemed unconscionable. See Armendariz, 24 Cal. 4th at 102. Employers 
should take care in imposing such limitations on discover, and always include a pro
vision that the arbitrator may at his or her discretion provide for additional discovery.

� Remedies limitations. Provisions that purport to limit available remedies generally 
are not permitted.

� Arbitration rules incorporated by reference. Many arbitration agreements incorporate 
by reference certain ADR rules (i.e., the American Arbitration Association National 
Rules). Failing to provide a copy of these rules to employees has been held to 
support a finding of procedural unconscionability. Employers can avoid this pitfall by 
attaching a copy of the arbitration rules or including a link to the website and adding 
a provision stating that the company will provide a copy of the rules upon request.

Conclusion
Concepcion offers employers opportunities to foreclose or limit the availability of class

actions. How best to exploit Concepcion is not obvious, and thoughtful employers will
want to consider how best to do it – mindful of the risks of overreaching.

PRE-DISPUTE ARBITRATION AGREEMENTS 
AFTER CONCEPCION
continued from page B-58
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uring these difficult economic times, significant focus is given to the economics
of every corporate real estate transaction. Although that attention is necessary
and well deserved, it is not the only aspect of a successful and beneficial
transaction outcome. As tenant advocates, the professionals at Cresa want to
make sure our clients are aware of the true cost of the transaction. It is not only
the rent per square foot or the amount of free rent or free parking that is

important; it is also the condition and location of the building, the strength of the ownership,
the measured size of the space, the building’s load factor, the after-
hours cost of HVAC and numerous other considerations that, more
often than not, get overlooked. If attention is not given to every
aspect of the lease, the client will soon realize that they are at risk of
significant economic exposure.

Things to Consider
What happens when your landlord files for bankruptcy protection?

What if an adjacent tenant has disruptive employees who abuse the
building systems and clearly violate the Rules and Regulations in
their lease? What do you do when there is a fire and you are unable
to conduct business? What do you do when you discover that the
cost of the fine artwork that recently appeared in the lobby is being
passed through to the tenants as an operating expense? What do you do when most of
your employees cannot find a single place to park? What do you do when the State
Department of Transportation condemns your building in an eminent domain decision?
These issues arise every day across the nation and many tenants are simply unable to
understand how things went from very good to very bad so quickly.

The Importance of a General Counsel
I have had the pleasure, since 2007, to work with an excellent general counsel named

David Kerrigan at Insco Dico in Irvine. With 18 branch offices scattered across the country,
David has to make sure that each lease is consistent with corporate policy as well as
protective of its legal rights as defined by each state. His background, as the attorney who
started the Irvine Company’s legal department, has prepared David well for understanding

D
The True Cost of Corporate Real Estate Transactions

Willis

both sides of a lease agreement. Together, we have developed detailed Expressions of
Intent and Requests for Proposal to use in lease negotiations, and many of the clauses that
David developed for these documents have benefitted my other clients as well. Before
having a lease draft prepared, we send the landlord a two-page letter that outlines the
notification addresses, corporate officers, articles of incorporation, existing insurance
coverage and corporate policy regarding subleasing and assignment, holdover costs,
security deposits and rights to self help and offset. We find that giving this information to the
landlord, prior to a lease being drafted, saves valuable time later when trying to get them
introduced into the lease negotiations. After receiving a draft lease agreement, we both
review the documents separately and then get on the telephone to go over each and every
clause by determining what the language change will be and what our supporting argument
will be. The supporting argument is critical because too many tenants and their brokers fail
to provide a rational argument for asking for a lease modification and are subsequently left
with few substantive changes to the lease. Finally, we discuss what the major issues are,
the issues that we are willing to bend on and the provisions that we may be willing to forfeit
in return for gaining a more important modification. We have found that lease negotiations
are concluded much quicker and with fewer disagreements when we use this approach.

Once a location is selected, it is critical that the general counsel be given sufficient notice
of the terms that have been negotiated and sufficient time to carefully review and research
the legal terms of the lease, especially the frequent waiver of statutes that may impact their
ability to bring suit for a breach. Dropping a lease off on a general counsel’s desk and
asking for full execution to occur in a week, is a recipe for disaster. Corporate executives
should plan ahead and provide all of the background information necessary for them to do
their job properly.

CoreNet
When I obtained my MCR (Master of Corporate Real Estate) designation from CoreNet,

courses on lease reviews and lease negotiations were a big part of the curriculum. I would
encourage anyone routinely engaged in the negotiation of commercial leases to contact
CoreNet and sign up for these important courses.

For more information, please contact Dave Willis at 949.706.6621 or dwillis@cresa.com.

cLaren Newport Beach is proud to present the latest and most technologi-
cally advanced sport car available on the market today. The McLaren MP4-
12C is a 600HP daily high-performance vehicle which catapults from
0-62mph in 3.1 seconds, with the addition of a comfortable ride and a very
elegant body which will capture the eyes of every bystander.

Technology, efficiency and exclusive elegant design makes the McLaren
MP4-12C a very sophisticated package which can be easily used on a daily basis. It is
truly a new generation of
super-sport-cars which does
not   intimidate the driver but
actually invites driving for the
pleasure of driving.

McLaren is one of the most
successful racing teams in the
world of motorsport since
1963, it is also the creator of
the most astonishing vehicles in the world with groundbreaking technology such as the
240mph McLaren F1 and the McLaren-Mercedes SLR. The 2012 MP4-12C is “pure
McLaren,” everything from the assembly line to the engine and carbon fiber chassis are
created exclusively for this vehicle.

MP4-12C Performance Data Highlights
� 0 – 124mph in 9.1s (8.9s on optional Corsa tires)
� CO2 emissions of 279g/km (equating to 24.2 EU mpg combined)
� 0 – 62mph in 3.3s (3.1s with optional Corsa tires)
� Top speed: 205mph
� 62 – 0 mph in 100 ft.
� ¼ mile: 10.9s @ 135 mph
� Dry weight (with lightweight options): 2868 lbs.
� Carbon MonoCell chassis weight: 165 lbs.
� Power-to-weight (lightweight options): 461PS/455bhp per ton
� Power: 600PS (592bhp) at 7,000 rpm
� Torque: 600Nm between 3,000 – 7,000 rpm
Deliveries of the MP4-12C have started in late December 2011 and the first customers

have been enjoying the MP4-12C around the roads of Orange County on a daily basis.
Customers are amazed by the usability and the reactions of people fascinated by seeing
this iconic Formula 1 brand finally on the streets of Southern California.

The new dedicated showroom located at 2540 West Coast Highway reflects the purity
and exclusivity of the McLaren brand with wonderful and sophisticated architecture which
is modern and enjoyable to visit. Contact 1.888.905.5474 or visit www.newportbeachm
claren.com for more information.

M
The McLaren MP4-12C
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Hassan Abedi
Merrill Lynch, Pierce, Fenner, & Smith Inc., Newport Beach

Hassan Abedi currently serves as assistant general counsel in the
Legal Department of Merrill Lynch, Pierce, Fenner, & Smith Inc. Abedi’s
primary role is to oversee customer-related litigation for the firm. In his
role, he interacts with numerous outside counsel and provides advice
to in-house managers and financial advisors. Prior to his tenure at Mer-
rill, Abedi was an associate at Dorsey & Whitney LLP in Seattle, Wash.
where his practice focused on securities and complex commercial liti-
gation. He represented numerous broker/dealer clients in court and ar-
bitration actions and appeared and defended clients before NASD and
NYSE arbitration panels. Abedi’s professional experience has also in-
cluded stints with FINRA’s Western Regional Office, the Pacific Stock Exchange and the
United States Securities and Exchange Commission. Abedi received his J.D. from Pepperdine
School of Law in 1998 and his L.L.M. in securities and financial regulation from Georgetown
University Law Center in 1999.

John Babel
Standard Pacific Homes, Irvine

John Babel joined Standard Pacific Homes in October 2002 as the
company’s associate general counsel and was quickly promoted to vice
president in 2005 and senior vice president in 2008. Today, Babel serves
as the executive vice president, general counsel and secretary for Stan-
dard Pacific Homes, one of the nation’s leading publicly traded home-
builders (NYSE: SPF). In addition to providing leadership as a member
of the company’s executive management team, Babel oversees all as-
pects of the company’s legal function. Recognized by his peers as an
outside-the-box thinker, Babel blends a pragmatic approach with his sig-
nificant legal experience and deep knowledge of the organization’s busi-
ness and strategy to provide practical business solutions to complex challenges. Babel was
instrumental in the transformation of the company during the recent economic downturn, in-
cluding taking a leading role in accessing private and public capital to restructure the com-
pany’s balance sheet to position it for long-term growth. He was also recently named as one
of the “Top 20 General Counsel” for the state of California by The Daily Journal. Babel received
his J.D. from the Georgetown University Law Center.

Michael Baroni
Palace Entertainment, Newport Beach

Michael Baroni handles all legal affairs, including overseeing all safety,
human resources, insurance and risk management for Palace Enter-
tainment, the world’s third largest amusement park company. In the
U.S., Palace owns and/or operates 40 amusement, water and animal
parks in 11 states. In the Orange County/Los Angeles area, Palace fea-
tures Boomers!, Castle Park, LA Speedzone and Raging Waters. Palace
is also the largest operator of water parks in the nation. In the past 18
months, Baroni has played a pivotal role in several amusement park ac-
quisitions for Palace including Noah’s Ark in Wisconsin, Dutch Wonder-
land in Pennsylvania and Waterworld in California. In addition to his legal
responsibilities, Baroni also assists the company’s worldwide headquarters in Madrid, Spain
on a variety of projects. Baroni has written more than 100 articles on a diverse range of topics
that have been featured in The New York Times, The National Law Journal, Orange County
Lawyer, Business Law Journal and The Recorder.

Stuart Blake
InnovaCounsel, Irvine

As a founder and managing partner of InnovaCounsel, Stuart Blake
launched the new-model law firm in 2005 with a straightforward mission:
Give small and mid-sized businesses access to in-house general coun-
sel services they could both trust and afford. Businesses of this size
rarely have the opportunity to work with the same corporate counsel day
in and day out the way large corporations can. With an innovative com-
pany structure, Blake set out to turn the traditional law firm on its head.
InnovaCounsel’s executive-level general counsel attorneys work on-site
at clients’ offices on a full- or part-time basis for a fixed monthly retainer
that’s well below the cost of a traditional hourly rate law firm. Innova-
Counsel has averaged approximately 20 percent growth per year and their team continues to
strive toward the goals they formulated from the beginning: Serving as trusted business and
legal advisors to companies that otherwise would not be able to afford the advantage, pro-
tection and expertise of in-house general counsel. Blake earned his J.D. from Nova South-
eastern University, Shepard Broad Law Center.

Michael Carroll
Fluidmaster, San Juan Capistrano

Michael Carroll’s colleagues will be the first to attest that Carroll has
had a tremendous impact on the Fluidmaster organization from a legal
and business perspective. As general counsel, Carroll works with the
senior executive team to run the business and has helped the company
to improve its internal processes, growing Fluidmaster in a controlled
manner and protecting its assets. The firm has been in business since
1957, and had never performed an acquisition prior to 2011. In the past
nine months, Carroll has helped acquire two companies in the U.K. that
have resulted in an increase in revenue of 16.5 percent and EBITDA of
29 percent. His leadership was critical for these acquisitions due to the
complexity of acquiring a foreign company, review of intellectual property rights, pension plan
issues and the basis for the earn out calculation. Over the past year, he has also been instru-
mental in establishing an Intellectual Property Review Board to ensure that Fluidmaster’s in-
tellectual property is adequately protected by filing patents in an accurate and timely manner.
Carroll graduated with his J.D. from St. John’s University.

Jacqueline Collins
Nobel Biocare, Yorba Linda

As VP, general counsel, corporate secretary of Nobel Biocare USA,
Jacqueline Collins serves as chief legal advisor to the company’s ex-
ecutive management team on all major business transactions and liti-
gation issues. Collins has broad international responsibility including
North and South America, Europe, and distributor and emerging mar-
kets in Asia and Africa.

Collins’ primary responsibilities within the company include IP advice
and litigation management, employment matters, product liability is-
sues, business and contractual advice, advertising and marketing sup-
port, corporate and compliance management, and selection and
management of outside counsel. She is also responsible for working with senior marketing
managers to develop and implement creative marketing products and advertising campaigns
that meet industry and compliance standards. Outside of her professional duties, Collins is
a member of the California Bar Association, the International Bar Association and the Asso-
ciation of Corporate Counsel. Collins received her J.D. from the University of Oregon School
of Law.

Neal Crowley
Smile Brands Group Inc., Irvine

Neal Crowley joined Smile Brands Inc. in July 2009, after stints at
Mutual of Omaha Insurance Company and MD Synergy Solutions. He
acts as senior vice president, general counsel and secretary of largest
provider of dental support services to general and multi-specialty dental
groups in the United States through more than 350 affiliated dental of-
fices in 18 states. Crowley has overall responsibility for the company’s
legal affairs and activities, including operational support, corporate gov-
ernance, risk management, government relations and corporate com-
pliance. Earlier in his career, he was in private practice, representing
health care providers and payers as a partner of two leading Chicago-
based law firms, Ross and Hardies (now McGuire Woods), and Vedder, Price. He began his
career with the law firm Johnson and Bell, defending doctors and hospitals in medical mal-
practice lawsuits. Crowley received his J.D. from the Indiana University School of Law.

Robert Davis
Targus, Anaheim

Founded 30 years ago, Targus Group International Inc. grew out of
a commitment to innovation and the protection of that innovation. Dur-
ing his four years at the company, Senior Vice President & General
Counsel Robert Davis has worked closely with product managers and
designers around the world to protect the innovations of the global mar-
ket leader of mobile computing cases and accessories. With offices
worldwide and direct distribution in over 100 countries, Davis is respon-
sible for providing full legal services, including oversight of all litigation,
the negotiation of the company’s corporate finance transactions, regu-
latory compliance and protecting the company’s business through its
patent portfolio. In the last two years, Davis has managed the filing of over 30 patent appli-
cations in the tablet category alone. With Targus’ position as one of the top brands in the
notebook carrying cases and accessories space, Davis is making an impact not only at the
company, but in the industry as well. Davis earned his J.D. from Brigham Young University.

Shannon Dwyer
St. Joseph Health, Orange

In 1912, the Sisters of St. Joseph traveled across the country to open
a school and eventually a small hospital in Eureka, Calif. From these
humble beginnings, St. Joseph Health, based in Orange, Calif., is now
a 14-hospital, nonprofit health system serving California, Texas and
New Mexico. Collectively, the organization provides high-quality care
to more than 138,000 inpatients and 3.5 million outpatients annually. In
her role as senior vice president and general counsel, Shannon Dwyer,
esq. has played a key part in the development and success of the
health system during her 14 years providing legal counsel, strategic di-
rection and guidance. During this time, the health care system has es-
sentially doubled in size and scope to greatly expand its mission of providing high-quality
health care services to the communities they serve. Dwyer leads a team of eight attorneys,
three paralegals and support staff resulting in a highly engaged workgroup (90th percentile
of The Gallup Organization’s healthcare database). She oversees an annual department
budget of approximately $3.2 million as well as management of outside legal expenses of
more than $8 million.

Ashley Good
Arbonne International LLC, Irvine

Ashley Good serves as senior vice president, general counsel and
secretary to Arbonne International LLC. In addition to leading her Legal
Department, which consists of two attorneys, two paralegals and an of-
fice administrator, Good also leads the Compliance Department and
works closely with the Regulatory Department which handles interac-
tions with international product regulatory agencies, including the FDA.
Good joined Arbonne in 2007 as corporate counsel and quickly rose
up the ranks serving next as senior corporate counsel, then vice pres-
ident, Legal before moving into her current position in 2010. Shortly
after her promotion to vice president, Ashley took on a lead role in help-
ing Natural Products Group Inc. (NPG), Arbonne’s parent company, and its subsidiaries nav-
igate a corporate debt and equity restructuring which allowed the company’s lenders to
become the owners through a pre-packaged Chapter 11 filing. NPG emerged from bank-
ruptcy in a record 37 days and had a successful 2010. Good earned her J.D. from Duke Uni-
versity School of Law and both a masterʼs and bachelorʼs degree from Stanford University.

2012 General Counsel Award Nominees
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Jeffrey Gregor
Thompson National Properties, Irvine

Jeffrey Gregor has an extensive background serving as general coun-
sel for many real estate firms. Gregor recently joined the team at
Thompson National Properties, but is anything but a new face around
the company. He has worked with the firm’s CEO & Chairman, Tony
Thompson and the CEO for TNP Securities, Louis Rogers at previous
firms. Gregor oversees all of Thompson National Properties’ legal af-
fairs, including mergers, acquisitions, dispositions, corporate finance
and securities matters, public reporting requirements and corporate gov-
ernance. Before joining Thompson National Properties, Gregor served
as senior corporate counsel and vice president for Grubb & Ellis Co. He
managed the private real estate securities legal department, which had a portfolio of assets
located throughout 30 states, and completed acquisition and disposition volume totaling in
the billions on behalf of program investors. Gregor earned his J.D. from the University of Rich-
mond School of Law in Richmond, Va.

David Harshman
Toshiba America Information Systems Inc., Irvine

David Harshman began his legal career in 1979 as an associate at
Fleit & Jacobson. In 1981, Harshman started a solo private law practice,
where he handled general civil legal matters and gained experience in
contract negotiation, preparation and review. Subsequently, Harshman
held a variety of different positions including vice president and general
counsel at Gascard Inc., partner at Nydegger & Harshman, and corpo-
rate counsel at Gradco Systems Inc. Harshman has been with Toshiba
America Information Systems (TAIS) for over 20 years, starting as the
assistant general counsel, and currently holding the position of vice
president, general counsel and secretary since 2009. He is responsible
for all legal matters at this Toshiba subsidiary which provides information products and solu-
tions. Harshman graduated with his J.D. from the University of San Diego.

Erin Morgan Heller
Western Digital Corp., Irvine

Erin Heller joined Western Digital in 2008 at a time when Western Dig-
ital, like many other organizations, was feeling the effects of the dramatic
economic downturn. The company was forced to make deep budget cuts,
including a reduction in workforce, as a result of a significant slowdown
in the demand for hard drives. Heller was tasked with the challenge of
guiding the company through this reduction in force and the myriad of
legal issues raised by such action. Heller’s guidance not only helped ease
the transition for the affected employees, her leadership helped the com-
pany maintain morale and avoid costly legal battles at a time when cutting
operational costs was critical. When Western Digital found itself in a po-
sition to increase its workforce, Heller helped oversee the rehiring and onboard training for many

of the employees affected by the reduction in force. Most recently, she had the responsibility of
overseeing employment-related activities in connection with Western Digital’s acquisition of Hi-
tachi Global Storage Technologies Ltd. in 2012. With this acquisition, Heller’s job responsibilities
have nearly doubled as she supports Hitachi’s human resources team and has ultimate respon-
sibility for managing Hitachi employment-related litigation.

Jerry Huang
Vizio, Irvine

Jerry Huang began his career with VIZIO facing dozens of patent in-
fringement lawsuits against the company from big-name competitors.
Within a year, Huang had successfully settled or otherwise fought off
the numerous lawsuits. Serving as VIZIO’s legal director, Huang steered
outside lawyers toward a unified plan to resolve these disputes. As
VIZIO has expanded into international markets and diversified its prod-
uct offerings, Huang has hired and trained a legal team to support the
complexities of VIZIO’s rapidly expanding business. In the past year,
this has entailed developing detailed processes across all areas of the
company’s business to enable VIZIO to navigate the complexities of
rapid growth and scalability to meet its business objective of becoming a worldwide leader.
Huang also provides direct advice to VIZIO’s senior management and its board on all legal
aspects of its business. He is commended for his grasp of a broad range of issues, his ability
to effectively communicate with the executive team and the board of directors, and for his
business acumen.

Laura Hunter
Obagi Medical Products, Long Beach

Laura Hunter has served as the vice president, general counsel and secretary of Obagi
Medical Products since September 2008. Prior to joining Obagi, Hunter was the president for
five years of The LB Hunter Group, a strategic business and legal consulting firm providing
business advisory and legal services primarily to companies in the medical device, products
and services, healthcare information technology and other segments of the healthcare indus-
try. From 1987 to 2003, Hunter was a practicing lawyer, most recently as a partner with the
law firm of Brobeck, Phleger & Harrison LLP from 1995 to 2003; and during a portion of which
time, she was co-chair of the firmʼs life sciences practice and managing partner of the firmʼs
Orange County, California Business & Technology Group. Hunter re-
ceived her B.B.A. from the University of San Diego and her Juris Doctor
from the University of California at Davis.

Allison Hushek
WPT Enterprises Inc. (a.k.a World Poker Tour), Irvine

Allison Hushek joined the World Poker Tour in September 2004 when
it became a publicly traded company on NASDAQ, raising $32 million
in its initial public offering. Given that WPT Enterprises was a start-up
company at the time, it lacked legal procedures and systems. Hushek
developed the company’s filing, master calendaring and contract work-
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flow systems, created various contract templates, and assisted in writing the company’s hand-
books for three different groups of employees in association with outside counsel. Over the
nearly eight years Hushek has been with the company, she has assisted WPT in overcoming
a variety of challenges. With the passage of the UIGEA in 2007 and the FBI’s “Black Friday”
shutdowns in 2011, one of WPT’s newest obstacles was to clarify to legal and governmental
entities and the public that it was not illegally operating a real-money gaming site in the United
States. Hushek has coordinated with the Marketing/PR Department and issued affidavits and
legal letters wherever necessary to make this point clear so that WPT’s legal sweepstakes-
based service could continue to be offered within select U.S. states without being miscon-
strued as real-money gaming.

Jessica Jones
Suffolk Construction Company Inc., Irvine

Jessica Jones serves as the general counsel for the entire West Coast
region of Suffolk Construction. Since Jones joined Suffolk in 2007, she
has persistently added great value to the firm. She has brought the com-
pany through various challenges and major milestones, such as the ac-
quisition of San Diego-based Roel Construction in 2011. Jones oversees
Suffolk’s regional compliance with legal, risk management/insurance, reg-
ulatory and ethical obligations. She is responsible for managing contract
negotiations with owners, subcontractors and suppliers. In that role, she
been has reviewed and negotiated over $700 million worth of owner con-
tracts awarded to Suffolk, and in that effort mitigated significant business
risk for the company. Upon her hiring, Jones has also assisted in establishing key practices and
procedures in the West Coast region which have been proven to be integral to successful risk
management nationally. Suffolk Construction is a privately held construction company, founded
in Boston by John Fish in 1982. Since then, Suffolk has expanded nationally with offices in Mas-
sachusetts, Florida, D.C. and California.

Farnaz (Nanaz) Kashefi
Ensign Facility Services Inc., Mission Viejo

Since March 2009, Farnaz Kashefi has served as in-house counsel of
Ensign Facility Services Inc., which operates the Ensign Service Center.
Kashefi is currently responsible for employment litigation management
and general and professional liability case management in several states.
Prior to joining the company, she worked in private practice where she
specialized in the defense of healthcare providers. Kashefi is a graduate
of California Western School of Law and began her career in federal gov-
ernment where she served as an attorney advisor to an administrative
law judge at the U.S. Department of Health & Human Services, Office of
Medicare Hearings & Appeals. Kashefi is also author of a corporate busi-
ness guide, entitled “Doing Business in the Middle-East: A Primer for US Companies,” published
in the Cornell International Law Journal in Spring 2005.

Jeffrey Katz
Morgan Drexen, Costa Mesa

Morgan Drexen provides paraprofessional and paralegal services to at-
torneys across the country in almost every state. Jeffrey Katz’s official title
is general counsel of Morgan Drexen, but his work is much more than that
of the typical general counsel as he is a critical member of the executive
team at Morgan Drexen, and is very involved with the operations of the
company. Through his work with various state attorneys general, the Fed-
eral Trade Commission and most recently the Consumer Financial Pro-
tection Bureau, Katz has been instrumental in adapting the support
services offered by Morgan Drexen. He works closely with the attorneys
the company supports to incorporate their ideas and recommendations
to improve efficiencies, compliance and overall levels of service. He was also the driving force
in the development of Morgan Drexen’s corporate culture. In early 2012, Katz spearheaded the
effort to implement a set of eight core values for the company. Those values include entrepre-
neurial spirit, work ethic, leadership, empathy, collegial, standard of ethics, community and char-
ity, and product excellence.

Tania King
Advantage Sales & Marketing Inc., Irvine

Tania King has been with Advantage Sales & Marketing LLC (ASM) for
11 years and has acted as the company’s general counsel, ethics & com-
pliance officer and secretary for nine years. In her position, King is re-
sponsible for multi-million dollar debt transactions, notes, and security and
credit agreements, overseeing bondholder and shareholder relations and
communications, and working closely with ASM’s CFO on a variety of fi-
nancial matters. During her tenure, King has compiled a long list of ac-
complishments that include assisting in orchestrating a $200 million
landmark equity investment and consolidation of nine companies in only four months, and spear-
heading the successful $1.8 billion buyout of her company by a global private equity firm, one
of the largest merger & acquisition transactions in Orange County. ASM is the premier consumer
packaged goods sales and marketing agency. Currently, ASM represents more than 1,200
clients, including Bumble Bee Foods, Church & Dwight, Del Monte, Energizer, Ghirardelli, J.M.
Smucker Co., Johnson & Johnson, PepsiCo Warehouse and Rubber-
maid.

Suzy Lee
ITT Corp., Santa Ana

Suzy Lee serves as general counsel for the Interconnect Solutions
business unit of ITT Corp. and is a key member of the Interconnect So-
lutions senior leadership team. Lee is responsible for all legal matters
for Interconnect Solutions, an international manufacturer and supplier
of electrical connectors with worldwide headquarters in Santa Ana. Lee
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has distinguished herself as a strong contributor since joining ITT in March 2008. Prior to ITT,
she held leadership positions with responsibility for legal issues at United Technologies Re-
search Center, Pratt & Whitney and Otis Elevator Co. Lee has legal bar admission status in
New York, New Jersey, the District of Columbia and California (Registered In-House Counsel).
She earned her Juris Doctorate degree from Fordham University School of Law in New York,
her Bachelor of Arts degree in art history and Bachelor of Fine Arts degree from Cornell Uni-
versity in New York.

Guthrie Paterson
Trace3, Irvine

Guthrie Paterson serves as general counsel for Trace3, a leading IT
systems integrator and technology consultancy based in Southern Cal-
ifornia with offices throughout the Western United States. Paterson is in
charge of all legal matters for Trace3, including corporate, commercial,
real estate, intellectual property, litigation, human resource and risk
management matters. In this role he helps to scale and support a rapidly
growing organization with 2011 revenue of $300+ million and 300+ em-
ployees. Paterson provides actionable business-oriented advice to
Trace3’s management and business lines – empowering such groups
while simultaneously reducing the company’s overall risk profile. Previ-
ously, Paterson served as general counsel for Comtex News Network, a leading provider of
online real-time news and finance content solutions. Prior to Comtex, Paterson was a senior
corporate attorney in the New York and Los Angeles offices of Jones Day, an international
law firm. Paterson received his bachelor’s degree from Duke University and his J.D. from
Southern Methodist University’s Dedman School of Law.

Michael Ray
Western Digital Corp., Irvine

Michael Ray has been senior vice president, general counsel and sec-
retary at Western Digital for nearly two years and has been with the
company for nearly twelve years. Ray is responsible for all legal and
risk management matters. On March 8, 2012, Western Digital an-
nounced that it had completed its acquisition of Viviti Technologies Ltd.
(formerly Hitachi Global Storage Technologies) for $3.9 billion in cash
and 25 million shares of Western Digital’s common stock valued at ap-
proximately $0.9 billion. This acquisition was the largest in the history
of the storage industry. The number of different law firms, lawyers, bank-
ing and financial advisors and numerous other consultants involved was
staggering, yet Ray was able to juggle all of this, as well as manage the internal executive
management and board-related issues at the company. In addition to managing the Hitachi
acquisition, during this same time, Western Digital, and in turn Michael’s legal department,
was forced to deal with earthquakes in Japan, floods in Thailand (where a significant portion
of Western Digital’s manufacturing takes place), and very time-consuming and expensive lit-

igation issues. Founded in 1970, Western Digital is a storage industry pioneer and long-time
leader that products and services for people and organizations.

Mark Risner
Center for Peak Performance, Irvine

Mark Risner practices law with the following underlying principle: re-
sults with integrity. Risner is experienced in matters of business litiga-
tion, employment, settlement, negotiation and trial. His specialties
include, but are not limited to, buy-sell agreements, employee/employer
separation agreements, non-disclosure and non-solicitation agree-
ments, employment/contract litigation and ERISA compliance. The Cen-
ter for Peak Performance provides training for entrepreneurs,
salespeople, celebrities, athletes and others, working with clients to
eliminate self-limiting behaviors that block their success. Risner received
his J.D. from University of Tulsa College of Law – John Rodgers Hall.

Donald Royer
Opus Bank, Irvine

Donald Royer’s involvement with Opus Bank began in September
2008, when the Opus Bank executive management first formed and
began the process of raising capital for the purpose of acquiring Re-
dondo Beach-based Bay Cities National Bank. Royer and the Opus
Bank team successfully completed the capital raise in September 2010,
infusing $460 million of capital into Bay Cities. The additional capital
also supported the two subsequent acquisitions, which were completed
in 2011: Cascade Bank, with $1.5 billion in total assets and headquar-
tered in Everett, Wash., and Fullerton Community Bank with $681 million
in total assets. Royer has served as executive vice president and general counsel for Opus
Bank since its formation. As a member of the bank’s executive team, Royer has been instru-
mental in the bank’s success and growth, with Opus being the fastest-growing bank in the
Western region and largest bank headquartered in Orange County. Royer previously served
as executive vice president and general counsel of Fremont from November 2007 until June
2010. Royer received his J.D. from the Western State University School of Law.

Niosha Shakoori
CoreLogic Inc., Santa Ana

CoreLogic Vice President, Associate General Counsel Niosha
Shakoori joined the company in June 2010 when CoreLogic spun off
from First American. Since the beginning of her tenure, Shakoori’s list
of responsibilities and accomplishments has grown exponentially.
Shakoori is currently overseeing approximately 25 to 30 cases, many
of which include several million dollars in dispute. Shakoori’s accom-
plishments and duties at CoreLogic include leading the initiative to lever-
age CoreLogic’s 40-person India team to assist in various legal tasks
thereby significantly decreasing legal spend; setting up the litigation hold
process, and successfully implementing procedures to assist in internal
document reviews; and engaging with legal process outsourcing (LPOs) and other vendors
to work on creative solutions to bring down cost of litigation. Shakoori is a member of the As-
sociation of Corporate Counsel, the business development committee at the Pegasus School,
and has been involved in various fundraisers, including Children Without Shoes International.
She earned her J.D. from the University of San Diego School of Law.

Mathieu Streiff
American Healthcare Investors, Newport Beach

American Healthcare Investors was founded in 2011 by three former
senior executives of Grubb & Ellis Co. to act as co-sponsor of the former
Grubb & Ellis Healthcare REIT II (now known as Griffin-American
Healthcare REIT II), which separated from Grubb as the company was
tumbling into bankruptcy. Mathieu Streiff previously served as general
counsel of Grubb & Ellis, being the youngest person to ever hold that
position when he was appointed at the age of 34. In his role as general
counsel, Streiff successfully orchestrated the formation and sale of Day-
mark Realty Advisors, Grubb’s tenant-in-common subsidiary, thereby
eliminating a significant drain on company resources and countless mil-
lions of dollars of potential liability. Streiff now serves as one of three principals of Newport
Beach-based American Healthcare Investors and as executive vice president of Griffin-Amer-
ican Healthcare REIT II. As general counsel, Streiff played an integral role in the founding of
American Healthcare Investors, and oversaw the transition of the REIT’s sponsorship from
Grubb & Ellis to American Healthcare Investors and Griffin Capital Corp.

James J. Sullivan
Quality Systems Inc., Irvine

During the last several years, Quality Systems Inc. (QSI) has enjoyed
significant revenue and earnings growth from sales of its technology as
physicians and hospitals move from paper-based records to an elec-
tronic platform. Last year marked the first year of the U.S. Government’s
multi-year stimulus plan, whereby physicians and hospitals can receive
substantial incentive payments if they acquire or meaningfully use a cer-
tified electronic health records (EHR), including systems offered by the
company. Since joining the fast-growing company within this important
timeframe, Jim Sullivan has helped fortify QSI’s role in the EHR market
by creating an in-house legal department at the corporate offices in
Irvine. This is the first time in the company’s 35-year history that corporate legal matters did
not have to be outsourced to an outside law firm. Sullivan’s efforts have resulted in a more ef-
fective overall corporate legal strategy while ultimately saving the company hundreds of thou-
sands of dollars. Sullivan has strengthened QSI’s role in the fast-growing healthcare
information technology sector and enabled the company to be more effective and competitive
in its negotiations with clients. QSI serves approximately 80,000 physicians and dentists span-
ning more than 4,000 group practices as well as over 250 hospitals.
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Mark Sweet
29 Prime Marketing, Irvine

Mark Sweet has been with 29 Prime Marketing for over a year, and
during that time, he has made significant contributions to the company’s
high level of success. Sweet’s tireless efforts have had a direct impact
on every part of the business increasing the bottom line of the company
over 2,600 percent. As general counsel of 29 Prime, Sweet is in charge
of the company’s corporate governance, boasts a spotless litigation
record and has crafted many high-level complex contracts and agree-
ments, which have helped to increase revenues while also protecting
the interests of the company shareholders. Sweet has always sought to
find new ways to save the business money while producing excellent
shareholder wealth. These agreements, policies and negotiations have had a profound impact
on the organization’s ability to grow to over $6 million in revenue in 2011. This revenue growth
has enabled the company to add thousands of clients and provide many high-quality jobs in
the Orange County area.

Teigue Thomas
Acer America Corp./Gateway Inc., Irvine

Teigue Thomas is vice president, general counsel and corporate sec-
retary with Acer America Corp./Gateway Inc., a Fortune Global 1000
company and one of the world’s largest computer companies. The com-
pany sells personal computers and related products under the Acer,
Gateway, Packard Bell and eMachines brands and had 2011 global rev-
enues of over $18 billion. In this role, Thomas oversees a team of attor-
neys and legal professionals responsible for all aspects of legal affairs
and also serves as a member of executive management. Thomas has
succeeded in the technology industry and the legal profession, both of
which are characterized by primarily male leadership. In addition to her
role as general counsel, Thomas is also a recognized leader in the in-house counsel bar. She
currently serves as the president of the Southern California Chapter of the Association of Cor-
porate Counsel, which has over 1,500 members in Orange County and Los Angeles. Outside
of the legal world, Thomas is also active in local charities. She currently serves as a board
member of Providence Speech and Hearing Center and as president of the Gateway Foun-
dation.

Manohar “Manny” Wadhwa
Xerox, Santa Ana

Manohar Wadhwa joined Xerox Corp., OGC in 1974 as an attorney,
and is presently an assistant general counsel. During his first 20 years
at Xerox, Wadhwa counseled different Xerox organizations including
overseas operations. His counseling activities involved regular and com-
plex transactional work for both domestic and international operations
of Xerox, extensive counseling to management and filed personnel in

commercial law, litigation avoidance, trade regulation, franchise and many other areas of law.
For the past 18 years, he has been managing Xerox litigation in 25 states. Wadhwa has been
involved in several complex litigation matters, wage and hour class actions and other class
action matters, employment, commercial, tax and trade regulation litigation matters. In 2011,
he was awarded The Radiant Counsel Award by the Los Angeles South Asian Bar Association.
An award that “honors an experienced attorney, who has championed diversity issues and
recognizes visionaries who have set an example through their leadership and commitment to
advancing the profession, industry and/or the larger community of Southern California.”

Jason Weintraub
Broadcom Corp., Irvine

Director, International Legal Affairs Jason Weintraub has been with
Broadcom Corp., a Fortune 500 communications semiconductor com-
pany, for three years and in his current position for a year and a half. At
Broadcom, Weintraub launched the international preferred provider law
firm program, consolidating legal advice obtained in 24 countries and
saving more than 35 percent in outside counsel fees. He also re-de-
signed the import/export compliance function for hardware and software
products, including in-sourcing regulatory compliance activities and im-
plementing automated procedures; dramatically reduced risk while re-
ducing outside counsel spend by 80 percent in two years, for which he
was recognized with the 2011 Broadcom CEO Achievement Award. Out-
side of his duties at Broadcom, Weintraub has held various leadership roles in the in-house
counsel section of the Orange County Bar Association, including serving as the sectionʼs chair-
person in 2010 and vice-chairperson in 2009. He earned his J.D. from the University of Cali-
fornia at Berkeley School of Law.

Zachary Zaharek
First American Corp., Santa Ana

Zachary Zaharek currently is the division counsel of First Americanʼs
Database Solution Companies. Zaharek also created and is division
counsel to First American India Legal Department, which currently em-
ploys three attorneys in Bangalore, India. Zaharek co-founded and was
the first chairperson of First Americanʼs Diversity Advisory Council, which
promotes diversity in the workplace. Zaharek has held a variety of in-
house counsel positions, including general counsel of a sub-prime mort-
gage company; corporate counsel at Downey Savings and Loan; and
corporate counsel at Procter & Gamble. Prior to entering the corporate
world, Zaharek was in private practice representing mortgage lender
creditors in bankruptcy proceedings. Currently, Zaharek is an instructor in the Paralegal Cer-
tificate Program at UC Irvine Extension and in 2006 won the Distinguished Instructor of the
Year award. Zaharek also speaks regularly before the Orange County Paralegal Association.
Zaharek holds his B.S. from Santa Clara University and his J.D. from Santa Clara University
School of Law.
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