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he California Uniform Trade Secrets Act (“CUTSA”) is codified in sections
3426 through 3426.11 of the Civil Code. CUTSA has been characterized as
having a “comprehensive structure and breadth...”

K.C. Multimedia, Inc. v. Bank of Am. Tech., 171 Cal.App.4th 939, 954
(2009) citing AccuImage Diagnostics Corp. v. Terarecon, Inc., 260

F.Supp.2d 941, 953 (N.D.Cal. 2003). The 11 provisions of CUTSA set forth: the
definition of “trade secret” and “misappropriation,” injunctive relief for actual or
threatened misappropriation, damages, attorney fees, methods for preserving the
secrecy of trade secrets, the limitations period, the effect of the title or other
statutes on other statutes or remedies, statutory construction, severability, the
application of CUTSA to acts occurring prior to the statutory date, and the
application of official proceedings privilege to disclosure of trade secret information.
Id.; see also I.E. Associates v. Safeco Title Ins. Co., 39 Cal.3d 281, 285 (1985).

CUTSA includes a specific provision concerning preemption. That provision, Cal.
Civ. Code section 3426.7, states in relevant part, as follows: “(b) This title does not
affect (1) contractual remedies, whether or not based upon misappropriation of a
trade secret, (2) other civil remedies that are not based upon misappropriation of a
trade secret, or (3) criminal remedies, whether or not based upon misappropriation
of a trade secret.”

The focus of this article is the language in subdivision (b)(2) of section 3426.7.
The pertinent statutory language – “based upon misappropriation” - requires an
examination of the conduct alleged in a complaint. See K.C. Multimedia, 171
Cal.App.4th at 958 (“Depending on the particular facts pleaded, the statute can
operate to preempt the specific common law claims asserted here...”). As
articulated in K.C. Multimedia, subdivision (b) “preempts common law claims that
are ‘based on the same nucleus of facts as the misappropriation of trade secrets
claim for relief.’” Id.

Plaintiffs will often try to avoid preemption by premising several of its causes of
action on the theory that they have a possessory right to “non-trade secret
confidential information.” As explained below, California law does not recognize
such a property right. 

To illustrate, a trade secret is defined by CUTSA essentially as information that
(1) is valuable by virtue of not being known, and (2) is kept secret. Cal. Civ. Code §
3426.1(d). It is the plaintiff’s burden to establish the existence of a trade secret
and, if the plaintiff unable to establish the existence of both elements, the
defendant prevails. See e.g., DVD Copy Control Ass’n, Inc. v. Bunner, 116
Cal.App.4th 241, 251 (2004).

Permitting plaintiffs to bring tort claims for the misuse or misappropriation of
information that is not valuable, not secret, or both would undermine the
preemptive nature of CUTSA. In fact, CUTSA would effectively be rendered
meaningless because plaintiffs would have no reason to follow its strict statutory
guidelines. For example, CUTSA’s statute of limitations is three years. See Cal.
Civ. Code § 3426.6. If a plaintiff sues after four years and calls the information
“non-trade secret confidential information” instead of “trade secrets,” he could
avoid the statute of limitations and argue that preemption did not apply. Similarly,
CUTSA provides that exemplary damages are limited to no more than double the
award of compensatory damages, and it allows the court rather than the jury to
make that determination. Cal. Civ. Code § 3426.3(c). A plaintiff could therefore call
the information “non-trade secret confidential information” and not “trade secrets,”
and ask the jury for a punitive damages multiplier. Finally, it would undermine
Business & Professions Code section 16600 because plaintiffs could create de
facto noncompetition covenants to enjoin former employees from disclosing
information that is not valuable, not secret, or both.

It is for these reasons that California courts have “emphatically” rejected the
notion that a plaintiff can pursue claims for information that is not a trade secret. As
articulated in Silvaco Data Systems v. Intel Corp.: “We emphatically reject
the...suggestion that the uniform act was not intended to preempt ‘common law
conversion claims based on the taking of information that, though not a trade
secret, was nonetheless of value to the claimant. Information that does not fit this
definition, and is not otherwise made property by some other provision of positive
law, belongs to no one, and cannot be converted or stolen.”

Silvaco Data Systems v Intel Corp., 184 Cal.App.4th 210, 239 n. 22 (2010)
(emphasis added); see also Mattel v. MGA Entertainment, 782 F.Supp.2d 911, 997
(2011) (“Mattel cannot ‘identify any property right’ in its confidential information
‘outside of trade secrets law,’ because no such property right exists under
California law.”).

Meanwhile, California Business & Professions Code section 16600 expresses
California’s strong public policy of protecting the right of its citizens to pursue any
lawful employment of their choice. AdvanceBionics Corp. v. Medtronic, Inc., 29
Cal.4th 697, 706 (2002). Indeed, California courts have “consistently affirmed that
section 16600 evinces a settled legislative policy in favor of open competition and

T
The Non-Viability of ‘Non-Trade Secret Confidential Information’
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employee mobility.”
Edwards v. Arthur Andersen LLP, 44 Cal.4th 937, 946 (2008). Because of this

strong public policy, there are only three statutory exceptions to this prohibition on
noncompete agreements, and they relate to the sale of a business’ goodwill, the
dissolution of a partnership or dissociation of a partner, and an agreement among
members of a limited liability company to not carry on a similar business within a
specified geographic area.

In addition to section 16600’s statutory exceptions, the California Supreme Court
recognized more than fifty years ago that contracts prohibiting an employee from
working for a competitor were void “unless they are necessary to protect the
employer’s trade secrets.”

Muggill v. Reuben H. Donnelley Corp., 62 Cal.2d 239, 242 (1965). Since Muggill,
California courts have emphasized that, to avoid Section 16600’s reach, any such
contracts must be carefully drafted and narrowly tailored. As articulated in Metro
Traffic Control, Inc. v. Shadow Traffic Network, “[a]ny attempt to restrict competition
by the former employee by contract appears likely to be doomed under section
16600 of the Business & Professions Code, unless the restriction is [1] carefully
limited and [2] the agreement protects merely a proprietary or property right of the
employer recognized as entitled to protection under the general principles of unfair
competition.” 22 Cal.App.4th 853, 861 (1994).

In fact, several California courts have called into question the continued viability
of the common law trade secrets exception to section 16600. See e.g., Edwards v.
Arthur Andersen LLP, 44 Cal.4th 937, 942, 955 (2008) (Section 16600 “prohibits
employee noncompetition agreements unless the agreement falls within a statutory
exception...[We] leave it to the Legislature, if it chooses, either to relax the statutory
restrictions or adopt additional exceptions to the prohibition-against-restraint rule
under section 16600.”) (emphasis added); see also Dowell v. Biosense Webster,
Inc., 179 Cal.App.4th 564, 577 (2009) (“[W]e doubt the continued viability of the
common law trade secret exception to covenants not to compete...”).

Parties whose contracts have run afoul of Section 16600 have oftentimes
requested courts to give their contracts a narrow reading and construe them in a
lawful manner. These requests have been uniformly rejected. See e.g., Thompson
v. Impaxx, Inc., 113 Cal.App.4th 1425, 1431 (2003) (“We must also reject
respondents’ suggestion that the clause can be saved if it is given a narrow
reading.”); Kolanki v. Gluska, 64 Cal.App.4th 402, 406 (1998) (Rejecting request to
“‘save’ the noncompete clause by construing it as merely barring misappropriation
of confidential customer lists and trade secrets.”).

The Court explained in Kolanki that rewriting or narrowly interpreting the
agreement would be improper because, in addition to there being no law allowing
the rewriting of an illegal contract provision, it would undermine section 16600:
“Employers could insert broad, facially illegal covenants not to compete in their
employment contracts. Many, perhaps most, employees would honor these clauses
without consulting counsel or challenging the clause in court, thus directly
undermining the statutory policy favoring competition. Employers would have no
disincentive to use the broad, illegal clauses if permitted to retreat to a narrow,
lawful construction in the event of litigation.” Id. at 407.

Most companies provide their employees with very broad confidentiality clauses.
The risk in doing so is that (1) the contracts will impermissibly seek to protect non-
trade secret confidential information, and (2) endeavoring to enforce such broad
contracts may run afoul of Business & Professions Code section 16600. To avoid
these pitfalls, confidentiality agreements should be drafted narrowly and carefully.

David R. Sugden
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magine you own a successful business with retail locations in several
Southern California cities offering desserts in a unique fun-filled party
atmosphere operating under the name Dessert Dreams. A Chicago investor
vacationing with his family visits one of your locations and enthusiastically
proposes entering into an agreement with you to help you open locations in

Illinois and a location near his brother-in-law’s home in Northern California. He
offers to pay $20,000 per location, as well as ongoing royalties for the right to use
your business name and system of operation. He tells you he is ready to move
forward, but has a meeting scheduled with his partner at a conference in New York
and asks you to send him the agreements there.

This all seems like a dream come true. You do not have the time or resources to
expand to Northern California, let alone out of state. Licensing the concept to a
responsible partner in a remote venue represents “found money” to you. To the
businessman from Chicago, it also represents a great deal because he does not
have to protect a trademark or develop and test a business concept, yet has seen
that the model works and can be successful.

Everyone wins, right?
Not so fast. You are about to violate franchise laws in California, Illinois and New

York, all of which require registration of franchise offerings. You are also about to
run afoul of the requirements of federal law mandating pre-sale franchise
disclosure.

This scenario comes up with alarming frequency in a multiplicity of industries.
What it represents is a minefield of potential liability for “licensors” who have
inadvertently crossed the legal line into franchising. It does not matter what label an
agreement is given – license, partnership, consultancy. The only issue is whether
the transaction includes all of the elements of a franchise. Despite this, many
business people, and even lawyers, mistakenly believe that a “license” is not a
franchise. This error can come back to haunt a business. Ironically, the more
successful the license network is, the bigger the problem.

So, what exactly is a franchise? To some extent, the answer to this question
depends on your location. Here in California, there are three elements that
determine whether a business is a franchise and therefore subject to franchise
laws.

u Substantial association with the franchisor’s name or commercial symbol
u A marketing plan prescribed in substantial part by the franchisor
u Payment of a fee

Name/Symbol
Federal law makes clear that if the use of the name of the system is prohibited,

an agreement is not a franchise. Although this seems pretty straightforward,
California courts have made it less so. For example, the court in Kim v. Servosnax
found this element present even though the grantor prohibited the operator from
using its name. The business was a corporate cafeteria and food-service operation.
Patrons dining at the facility had no indication that the business was being
operated by a third party pursuant to an agreement with Servosnax using its
operational system. The court noted that the facility owner, on the other hand, was
very familiar with the Servosnax brand and system and knew that the cafeteria
operator was operating under a license from Servosnax. Therefore, it concluded
that the ultimate public consumer may not be the audience to whom the name is
communicated. It may be another party, such as the facility owner in this case.

Marketing Plan
This element of the definition is very fact-driven and is actually broader than

merely providing marketing or advertising materials to the franchisee. It can also
include site-selection requirements, control over terms of payment by customers,
credit practices, warranties and representations to customers, operations manuals,
territorial allocations, specifications and standards and, indeed, anything that
contributes to creating a customer impression of centralized management and
uniform standards. Because California was the first state to enact a franchise law, a
number of states that followed also adopted this element in their definitions of a
franchise. Other states chose a different standard – the parties need only have a
community of interest in the business.

The federal version of the element is a bit different. If the licensor agrees to
provide significant assistance in the operation of the business or can exert
significant control over that business’ operation, this element of the definition is
present.

Payment of a Fee
Any fee to enter into the agreement may qualify as a franchise fee. Of note,

I
Spotting an Accidental Franchise (and Why It Matters to You)

by Elizabeth M. Weldon and Susan A. Grueneberg, Partners, Snell & Wilmer LLP

however, is the fact that the requirement to purchase goods at bona fide wholesale
purchase prices for resale does not constitute a franchise fee, assuming that there
is no requirement to purchase more than a reasonable businessperson would
purchase for inventory.

California and Illinois franchise laws apply to our Dessert Dreams scenario
because the Chicago investor’s business will be operated there. Moreover, New
York’s broad jurisdictional provisions mean that its franchise law will apply as
well. Other states with disclosure or registration requirements are Hawaii,
Indiana, Maryland, Michigan, Minnesota, North Dakota, Oregon, Rhode Island,
South Dakota, Virginia, Washington and Wisconsin.

Is it possible to structure a program to avoid the application of these laws? It is,
but this means either eliminating one element of the definition or finding
exemptions under federal and state law. Although these are far from uniform
there are exemptions for high net worth franchisors with experience, transactions
requiring large franchisee investments, experienced or sophisticated franchisees
and transactions involving a new line of business.

But what happens if a business has expanded, has all of the elements of a
franchise and has not complied with regulatory requirements? First, federal and
state authorities can bring enforcement actions against both businesses and their
individual control persons. Their armory of weapons includes fines, penalties,
required relief for franchisees, rescission, and civil and criminal remedies.
Additionally, private litigants may seek damages and in some cases rescission
under state law, and may also target individuals controlling the business.

The issue often arises at inopportune moments. Complaints by disgruntled
licensees or competitors can trigger regulatory enforcement actions or private
actions. A liquidity event such as a financing, the sale of the licensor or bringing in
investors generally involves a due diligence process that can uncover the issue.
Questions about compliance may impair the transaction or even derail it. Even if
the transaction does proceed, the potential liability may affect the purchase price
or terms of investment.

When a business finds itself in a situation in which there are a number of third
party-owned and operated locations and discovers this issue, there are ways to
address the problem. Indeed, many companies find themselves in these straits
despite having sought legal advice when initially structuring the business
expansion. Remedial action is important to address existing potential liability. It
can take many forms including restructuring the program, analyzing defenses
such as statute of limitations defenses, self-reporting and rescission offers.

While remedial action can take a long time, one thing is certain: ignoring the
problem will only increase liability.
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n today’s competitive market, companies use competitive advertising to promote
their products by comparing them to those of their competitors. But there can be
a fine line between good old fashioned and outright unlawful forms of
competition. If you want to utilize the benefits of this form of advertising, it is
important to understand what it is, where the distinction lies between permitted

and unlawful forms of comparative advertising, and how to avoid liability for unlawful
comparative advertising.

What is Comparative Advertising?
A company engages in comparative advertising when it compares the price or other

measurable attributes of its products or services, either directly or indirectly, with
products or services offered by another company. This form of advertising highlights
and compares particular attributes of competing products or services so that
consumers can make informed decisions as to which product or service will best suit
their needs. Comparative advertising provides consumers with information that
enables them to distinguish brands and make more rational decisions. However, such
comparisons must be truthful and fair, and must not expressly or implicitly deceive
consumers.

Examples of allowable comparative advertising include:
u “7 out of 10 prefer the taste of Progresso Soup over Campbell’s Select Harvest 

Soup”
u “Glade Fabric and Air Odor Eliminator penetrates deeper than Febreze on carpet”
u In the 1980s, during what has been referred to as the cola wars, Pepsi ran a 

series of advertisements where people, caught on hidden camera, in a blind 
taste test, chose Pepsi over rival Coca-Cola

u Apple Inc. has utilized its “I’m a Mac vs. I’m a PC” advertisements as part of its 
marketing efforts to increase its market share over the years

u In 2012, Microsoft’s Bing search engine began running a campaign about which 
search engine consumers prefer as it compared Bing to Google, and that more 
people preferred Bing over Google.

Unlawful Forms of Comparative Advertising
Not surprisingly, companies can be held liable if their comparative advertising is

literally false. However, even truthful comparative advertising can be unlawful if it is
likely to deceive or mislead consumers because of some implied message contained
in the advertising. Further, a comparative advertiser cannot make untruthful
statements about its own products or services or those of its competitors.

Examples of unlawful comparative advertising include:
u False claim of being the first magazine to be written, edited and produced on a 

personal computer system
u False claim that tests proved that cat litter with carbon better eliminated bad 

odors than competitor’s cat litter with baking soda
u False claim that a construction equipment product was compatible and 

interchangeable with competitor’s product and also stronger and better
u Truthful claim that company’s toy construction system attached to competitor’s 

brand of toy construction system held unlawful because, while literally true, the 
clear implication was that all pieces of company’s toy could be safely 
intermingled with all pieces from competitor’s toy set, when some pieces could 
not be safely attached

u False claim in advertisement which encouraged doctors to substitute one drug for 
another when the Food and Drug Administration did not classify the drugs as fully 
bioequivalent

u Advertising that asked customers to compare price and style on sunglasses was 
unlawful when there was no real similarity between company’s cheap sunglasses 
and expensive sunglasses made by high-end fashion company

Liability Exposure for Certain Types of Comparative Advertising
One of the bigger questions that many businesses face is: What liability risks do I

face if I engage in competitive advertising? While most businesses want to engage in
comparative advertising, these comparisons implicate certain risks when referencing
or making remarks about competitors or their products. Depending on the form of
comparative advertising used, a company could be held liable if its advertisement
incorporates another company’s registered trademarks. So when does liability come
into play? Liability arises when a showing is made that the public is likely to be
confused as to the source of the product being advertised. A touchstone of liability
under trademark law is trademark infringement which is established when there is
determined to be a likelihood of confusion as to the source of goods or services. If the

I

Should You be Engaging in Comparative Advertising 
to Promote Your Business?

by Hani Z. Sayed and Lindsay Hulley, Rutan & Tucker LLP

general public could be confused as to the source or sponsorship of the
advertisement, the advertiser could potentially be subject to liability.

How to Avoid or Minimize Liability
So, how do you avoid liability for infringement in your comparative advertising? The

use of a competitor’s mark in truthful comparative advertising is permissible as long
as there is no customer confusion, regardless whether the use involves a competitor
company’s mark, slogan or logo. Further, you should always be mindful of the
following points in order to avoid advertising and marketing problems when utilizing
comparative advertising:

u Always be truthful in your comparative ads. Being truthful will mitigate any claims
as to misrepresentation and infringement.

u Be mindful that your ads should be intended for and communicated to your target
audience in a fashion to inform them about the products/services and never to
discredit or unfairly attack competitors. The connotation of your advertisement should
also be to educate and not disgrace and place a competitor in a false light. By
attempting to discredit your competitor, you open up the potential for liability
exposure.

u When utilizing comparative advertising, your comparison of a competitor’s goods
and services should be made fairly and truthfully, but never in a manner or tone that
may degrade their goods or services. By doing so, your potential consumers might
actually feel sympathetic to your competitor’s products if they believe you are treating
the competitor unfairly which would thereby create a disadvantage to your company
in the process.

u You should only compare products and services. It is never a good practice to
attack a competitor’s general business practice or business methodology.

u Many businesses like to conduct surveys or tests to provide statistics on product
or service preferences. If your company is considering conducting such testing, it
should be performed by an independent source so that any doubt as to the
authenticity of the testing can be minimized. Consumers are naturally suspicious that
these tests are biased toward the product of the company that sponsored the test. By
illustrating that the test was performed by an independent source, your company can
remove some of the perceived bias. Additionally, it is always a good idea to keep all
test results on file and update the testing periodically if your company wishes to utilize
these comparative tests for an extended period of time.

u When comparing products and/or services, it is important to point out the aspects
and qualities that are being compared and the significance of the differences between
the products and/or services with respect to value or usefulness of the products to the
consumers.

Hani Z. Sayed
Hani Sayed is in the Intellectual Property section of

Rutan & Tucker LLP where his practice emphasizes
intellectual property prosecution and litigation, with
particular emphasis on patent, trademark and copyright
prosecution. Sayed has extensive experience in IP
licensing, development and due diligence along with
analysis and opinion work. Sayed has prosecution
experience in a wide variety of technical fields including
mechanical, electrical and software, medical devices,
pharmaceuticals and chemical compositions. He can be
reached at 714.641.3492 or hsayed@rutan.com.

Lindsay Hulley
Lindsay Hulley is in the Intellectual Property section of

Rutan & Tucker LLP where she focuses her practice on
advising a variety of clients including clothing, beverage,
alcohol, vitamin supplement and video game graphics
card manufacturers on the adoption and use of
trademarks and on the protection, enforcement,
licensing and transfer of trademarks and copyrights. She
regularly represents clients in trademark applications at
the United States Patent and Trademark Office and in
proceedings before the Trademark Trial and Appeal Board. She can be
reached at 714.641.3446 or lhulley@rutan.com.

LAW-Guide_Layout 1  11/14/13  5:09 PM  Page 58

http://www.rutan.com


NOVEMBER 18, 2013                                                                                                                           LAW SPECIALTIES Advertising Supplement ORANGE COUNTY BUSINESS JOURNAL B-59

LAW-Guide_Layout 1  11/14/13  5:10 PM  Page 59

http://www.rutan.com


B-60 ORANGE COUNTY BUSINESS JOURNAL                                                                                   LAW SPECIALTIES Advertising Supplement NOVEMBER 18, 2013

California company with employees in several states can face difficult issues
related to the protection of company trade secrets. Despite the adoption of the
Uniform Trade Secrets Act by 48 states, the District of Columbia, Puerto Rico and
the Virgin Islands, the application of trade secret law nationwide is anything but
uniform. As of this date, only New York and Massachusetts have not adopted

some version of the Uniform Trade Secrets Act. A recent federal
case in the Southern District of New York, Janus Cie v. Andrew
Kahnke, 2013 WL 5405543 (S.D.N.Y. Aug. 29, 2013), addresses the
inevitable disclosure doctrine applying New York law. The case
illustrates why California companies with employees in other states
should take heed of variances in state trade secret laws, rather than
look only to California law when adopting policies or procedures
intended to protect company trade secrets.

The “inevitable disclosure” doctrine, at its most robust, would
allow a company to preclude an employee from taking a position
with a competitor where disclosure of the company’s trade secrets
was deemed inevitable.

The doctrine, however, has been a dead letter in California since
it was rejected in Schlage Lock Company v. Whyte, 191 Cal.App.4th 1443 (2002) in an
opinion authored by Justice Richard Fybel. Even in jurisdictions that continue to
recognize the inevitable disclosure doctrine, notably New York and Illinois, the doctrine
has been eroded, but remains viable in certain circumstances.

In Janus, a California company filed suit in federal court seeking to preliminarily enjoin
a New York-based employee from taking a similar position with a New York-based
competitor. Janus argued that the employee’s hire would inevitably result in the
competitor using its trade secrets, in this case, an account management system that was
superior to that in use by the competitor. The court dismissed the case prior to trial on the
ground that no actual misappropriation was shown by the California company.

In its dismissal, however, the Janus court acknowledged that the doctrine of “inevitable

A

Multi-State Variation in Trade Secret Laws: 
A Case in Point

by Michael Katz, Managing Partner, and John Madden, Associate, Katz Yoon LLP

disclosure” would continue to be recognized under New York law for the purpose of
granting preliminary injunctive relief in instances where there is evidence of actual
misappropriation of trade secrets, or where plaintiff asserts a claim for breach of a non-
compete agreement. In New York, unlike California, non-compete provisions are
enforceable if the restrictions are reasonably limited in duration and scope. See BDO
Seidman v. Hirshberg, 93 N.Y.2d 382 (1999).

For California companies with employees in New York, Janus teaches the importance
of having in place in New York operations appropriate non-compete provisions and other
procedures that maximize the ability to invoke the inevitable disclosure doctrine, where
necessary. In California and New York, it is important to maintain appropriate exit
procedures that require a departing employee to return all computer media and hard
copies of documents that contain company trade secrets. In New York operations,
however, a company should consider taking the extra step of keeping track of what
valuable trade secret information is given to employees, and on what media, so that the
exit interview can focus on ensuring the checklist of returned items matches what is
acknowledged to have been received on the job. If an employee breaches his or her
agreement not to retain such information and cannot affirmatively provide evidence of its
return, this may provide sufficient grounds to obtain a preliminary injunction based on the
inevitable disclosure doctrine.

Obviously, too, a California-based company should consider including non-compete
provisions in employment agreements for employees based in other states, where
appropriate. The failure to do so, indeed, could be considered as a factor in determining
whether adequate steps were taken by the company to protect its trade secrets in
California.

Michael Katz is the managing partner of Katz Yoon LLP, an Irvine-based litigation
boutique specializing in trade secret and employment trials, litigation, and counseling,
and other complex business litigation. Contact Katz at 949.748.1908 or visit
www.katzyoon.com. John Madden is an associate with the firm.

o date, many employers have required employees to wait awhile before becoming
eligible for the employer’s health insurance plan. The typical waiting period was at
least 90 days; the employee would be eligible for coverage on the first day of the
month following the 90th day on the job. This waiting period gave both the employer
and the employee a chance to see if the job was a good fit before putting the

employee on the employer’s benefit plan.
The Affordable Care Act (ACA) and a California statute enacted in 2011 will shorten the

waiting period for employees. The ACA limits waiting periods to no more than 90 days for
plan years beginning on or after
January 1, 2014. As a practical
matter this means that under
federal law, a waiting period can be
no longer than 60 days – plus the
time from the 60th day to the first of
the next month.

A California law, however, AB
1083, shortens the waiting period
even further to 60 days. This means that the waiting period can be no longer than 30 days
plus the time from the 30th day to the first of the next month. This shorter period will only
apply to employees covered by California-based plans. Employees covered by out of state
plans will be subject to the federal standard, and the federal standard will apply to employer
self-insured plans as well. Both standards, moreover, will only go into effect with respect to
plan years beginning in 2014. For plans that began in 2013 and are still in effect, the new
shorter waiting periods will not apply until the insurance policy is renewed this year.

These shorter waiting periods will only apply to health insurance (medical, dental and
vision care) plans. An employer may still impose longer waiting periods before employees
will be eligible for other types of benefits such as vacation, sick leave, paid holidays, 401(k)
plan, etc. It is a good idea in fact to implement a longer waiting period for vacation or paid
time off (PTO) benefits because those benefits accrue and must be paid at termination. If
employees must wait to start accruing vacation, no vacation pay need be paid at
termination for those employees who do not make it past their first few months on the job.

The “uncoupling” of the waiting periods for health insurance and for other types of
benefits will require that employers modify their employee handbooks and other documents
that specify eligibility for benefits. Employers should review these
documents to ensure they are accurate going into the new year.

T

New Laws Shorten Employee Waiting
Period for Insurance Coverage
by James J. McDonald, Jr., Managing Partner, Fisher & Phillips LLP

Michael Katz

James J. McDonald, Jr.
James J. McDonald, Jr. is managing partner of the Irvine office

of Fisher & Phillips LLP, a national labor and employment law firm.
He may be reached at jmcdonald@laborlawyers.com.
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here are only a handful of common scams. For the last 40 years, as both a former
federal agent and a professional private investigator, I’ve seen scam artists put them
together in creative ways and drain profits from Orange County businesses.

Here are some of the most common cases my private investigation firm sees
every single year. While most of these problems can be avoided or circumvented

altogether, management is usually unaware that these are actually happening within their
company.

10. Employees stealing time.
A few weeks ago, we had a case where there ended up being “phantom” employees –

fake employees that were created by a manager who was issuing checks and then cashing
them himself. Regardless of the company, it’s extremely common for us to find employees
who have someone else sign in for them or punch their time cards, take extended breaks,
or come in late and leave early. This is a serious concern: If you have 100 employees who
steal five hours a week at $25/hour, you’ve lost $650,000 for the year. Again, this happens
all the time.

9. Employees stealing product.
A few years back, a local executive came to us for help. He had great sales, but his profit

margin was so low that it just didn’t make sense. Within a few hours, our investigators found
that nearly all of his 45 employees were stealing products from the company. It was
devastating to his company at the time as he had to fire nearly his entire workforce. We
ended up helping him with measures to reduce employee theft in the future. Today, he has
over 700 employees and he’s doing just fine.

8. Employees stealing money.
A hospital recently hired us to perform a theft investigation involving a fraudulent order for

$3 million worth of computers. We ended up finding the money in a bank in Curacao and
retrieving the money for the client. That’s kind of a high-end case. It’s more common for us
to see employees who have access to cash and checkbooks and feel entitled to steal
because they haven’t received a raise, have had their benefits cut or didn’t get a bonus.

7. Hidden audio bugs and video cameras.
Last month we discovered an audio bug in a local boardroom, and the CEO was so

shocked that his company was at the level where something like this would happen. The
fact is, when we sweep a business or an executive’s home, we recover a device or camera
about 18 percent of the time. That is higher than it’s ever been, because there are hundreds
of different types of these devices available on the Internet. They only get smaller, cheaper

T

10 Ways Orange County Businesses Get Ripped Off Year After Year
Private investigator and former federal agent Thomas G. Martin 

talks about the common scams facing OC businesses
and harder to find – and we have to continually reinvest in the latest detection equipment. 

6. Cheating executives who put the company at risk.
We had a case where the chairman of the board of a large corporation contacted us

because the president, who was married, was having an affair with a subordinate. If the
affair became public, this obviously put the company at risk of legal action because in the
OC courts, cases like this usually settle for hundreds of thousands of dollars, if not millions.
Then there’s the bad publicity. We ended up having to do a multiple-days surveillance to
provide evidence of the affair to the board, who then retained us to manage the termination
process for both employees.

5. Fraudulent workers’ compensation claims.
We had a case where one of our investigators was performing surveillance on a local

corporate executive who was awarded workers’ comp. Our investigator followed him to LAX
and had to make an on-the-spot decision to buy a plane ticket to tail the executive to Maui.
We caught the executive playing nine holes of golf. Companies often don’t bother to check
if employee injuries are, in fact, real. Most of the time they are, but when they aren’t, it
sends a clear message to the rest of the employees that this type of dishonesty will not be
tolerated.

4. People and employees with a secret past.
Background checks are so inexpensive, I wonder why more people don’t get them done. I

remember meeting with a local
continued on page B-66

Thomas Martin
Thomas Martin is the president of Martin Investigative

Services Inc. in Newport Beach, Calif. A former supervisory
federal agent, Martin manages a corporate security and
private investigation firm, which operates a network of former
DEA, FBI, IRS and Secret Service agents.  For more
information, please visit www.martinpi.com or call
800.577.1080.
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rivacy management touches every aspect of an organization, because, in the end,
it’s all about the data your business gathers, uses and stores. Every organization
should have plans in place to effectively deal with data collected and security issues.
This article provides an overview of the key aspects to launch a privacy program.

Developing a Privacy Program
It is important to start with the big picture, including creating a

mission statement, determining the privacy program’s objectives and
developing privacy strategies.

The mission statement will educate the members of the
organization regarding data flow and legal requirements, establish
expectations and limitations regarding the handling of data, and
clarify purpose and foster cooperation around the security issues
inherent in the handling of data. Eventually, it will form the basis for
creating a privacy statement or policy.

What is a Privacy Policy
A privacy policy is both the starting and ending point of a privacy

program. It is a published statement directed externally that articulates the policy of an
organization regarding its handling of personally identifiable information gathered and
used in the normal course of business.

Developing the Privacy Office
Utilizing a team – even outsourced – to develop and implement a privacy program is

very effective. The team leader should have a strong voice within the organization and
able to allocate resources as well as build and manage coalitions. The ideal team is a
manageable size, with a broad array of perspectives and should represent the core
agencies entrusted with private information within the organization.

Laws Applicable to the Organization
Developing a privacy program requires analyzing applicable laws and how they impact

P
Building a Savvy Privacy Program and Policy

by Katherine Santon, Associate, Dorsey & Whitney LLP

an organization, some of which include: Dodd-Frank Wall Street Reform and Consumer
Protection Act of 2010, Fair Credit Reporting Act, Payment Card Industry Data Security
Standard, Electronic Communications Privacy Act, privacy and anti-discrimination laws
and even international privacy laws.

Assessing Key Areas of Business and Risk
The team needs to identify internal and external risks. The proliferation of technology

has allowed for dissemination, accidental or intentional, of information in huge quantities.
In order to mitigate risk, businesses should keep track of the new information being
produced each year and monitor and manage archival records. Clear policies and
effective enforcement are essential.

The Privacy Impact Assessment
As the privacy field developed, the United States government mandated that a privacy

impact assessment (PIA) be performed for programs involving personally identifiable
information. Some states have enacted similar laws. The PIA has become the de facto
standard. The privacy team performs the assessment, defines the requirements and
identifies needed controls. The team will identify who will be impacted by the data flow,
what data is involved and how it will be handled, opt-in or opt-out processes in place and
existing controls. It must understand what information is being collected, managed and
protected. This will define the scope of the privacy program.

Performance Measurement and Evaluation
Once the program is ready, test the controls. Controls should achieve their goals and

usiness owners often assume that bankruptcy is the only option for reorganization or
orderly liquidation of a distressed company. The many advantages to bankruptcy
include an orderly and reasonably predictable process, and all creditors are forced to
participate and are bound by orders of a bankruptcy court with broad powers. However,
several disadvantages to a bankruptcy include  bankruptcy tends to be expensive;

often prohibitively so in smaller, less complex cases and can drag on for a long time.
Several viable alternatives to bankruptcy may reduce or eliminate some disadvantages of

bankruptcy while realizing many of the benefits. It is not that desired results cannot be
achieved through bankruptcy, but rather recognition that each business has its own
circumstances and diverse set of tangible and intangible interests to protect that may make
non-bankruptcy alternatives more appropriate for a particular situation. For example, out-of-
court workouts, assignments for the benefit of creditors and state or federal court receiverships
are alternatives that should be considered.

Out-of-court workouts and agreements can be made without incurring the time and expense
of a courtroom proceeding. Such agreements usually are between the debtor and creditors to
revise payment terms or discharge a portion of claims against the debtor in exchange for
payment of a lesser amount than owed.

An assignment for the benefit of creditors is an out-of-court procedure used to liquidate a
debtor’s property for the sole purpose of repaying creditor claims. Under an assignment, the
debtor voluntarily transfers title of all assets to an assignee that liquidates the assets and
distributes the proceeds on a pro-rata basis among creditors. It can be an excellent vehicle for
transferring assets of a troubled company to a new owner so that the business can be
continued.

In a receivership, a court appoints an independent third party fiduciary to take possession of
and operate the debtor’s property as necessary until the property has been liquidated. In this
respect, the court acts as a referee in the proceedings.

This article is intended to highlight some, but not all the alternatives to bankruptcy. Other
options exist, including bulk sales of assets, deeds in lieu of foreclosure, exchange offers,
mediation and arbitration. Businesses experiencing financial distress must consider
bankruptcy and non-bankruptcy alternatives, which may provide considerable flexibility not
available in bankruptcy, and a substantially less adversarial environment. Non-bankruptcy
alternatives, if appropriate, will likely translate into less time and expense and improved
commercially-driven solutions.

B

Strategic Alternatives for Financially
Troubled or Distressed Companies

by Richard Golubow, Managing Shareholder, Winthrop Couchot Professional Corp.

Richard H. Golubow
Richard Golubow is a founding member and managing

shareholder of Winthrop Couchot Professional Corp. He has
extensive experience in the areas of bankruptcy reorganizations
and liquidations, complex bankruptcy and insolvency related
litigation, out-of-court workouts and assignments for the benefit of
creditors. Golubow holds an “AV” Peer Rating, Martindale-
Hubbell’s highest peer recognition for legal ability and ethical
standards. For more information including discussing advantages
and disadvantages to bankruptcy and non-bankruptcy
alternatives, contact Golubow at 949.720.4135 or
rgolubow@winthropcouchot.com.

continued on page B-68
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hen a business is sued, nothing is more frustrating than a claim under the Unfair
Competition Law (“UCL”), codified in Business & Profession Code sections
17200, et seq. It is the breadth of the law which is so daunting. Unfair competition
is “any unlawful, unfair or fraudulent business act or practice...” The “unlawful,
unfair or fraudulent” elements are completely independent, and a single act is all

that is required. The statute purposely is broad and courts are given tremendous discretion
in formulating equitable remedies. (Cortez v. Purolator Air Filtration Products Co. (2000) 23
Cal.4th 163, 180.) It is therefore not surprising that defendants have sought to limit the
UCL’s applicability. In 2013, the California Supreme Court issued three opinions confirming
that it is not responsive to such efforts.

In Aryeh v. Canon Business Solutions, Inc. (2103) 55 Cal.4th 1185, the Court dealt with a
split among appellate decisions as to when a UCL action “accrues” for statute of limitations
purposes. One line of cases held that the UCL statute of limitations accrues when the
wrongful act occurred and that “equitable tolling” principles extending the statute do not
apply. The Supreme Court, however, sided with the opposing cases, stating that “the UCL is
a chameleon” which “borrows” from other laws. (Id. at 1196.) Accordingly, “the UCL is
governed by common law accrual rules to the same extent as any other statute. That a
cause of action is labeled a UCL claim is not dispositive; instead, ‘the nature of the right
sued upon’ and the circumstances intending its invocation control the point of accrual.”
(Ibid.) Pursuant to Aryeh, depending on the nature of the right sued upon, other equitable
principles extending the statute of limitations will apply to the UCL.

In Yanting Zhang v. Superior Court (2013) 57 Cal.4th 364, the Court again took an
expansive view of the UCL to resolve a split in authority as to whether an insurance practice
that violated the Unfair Insurance Practices Act (“UIPA”) could support a UCL action.
Previously, in Moradi-Shalal v. Fireman’s Fund Insurance Companies (1988) 46 Cal.3d 287,
the Court found that private causes of action were barred under the UIPA and that the UCL
could not be used to “plead around” that bar. However, in Yanting Zhang, the Court ruled
that where the conduct “violates both the UIPA and obligations imposed by other statutes or
the common law, a UCL action may lie.” (Yanting Zhang, supra, 57 Cal.4th at 384.)

Finally, in Rose v. Bank of America (2013) 57 Cal.4th 390, the Court found that even
where Congress repealed a private right of action under the Federal Truth In Savings Act

W

The California Supreme Court Continued Its Expansive Interpretation of the Unfair
Competition Law in Three 2013 Decisions

by Thomas F. Newmeyer, Partner, Newmeyer & Dillion LLP

(“TISA”), a UCL claim based on a violation of TISA nonetheless existed. The Court
emphasized that TISA had a “savings clause” preserving the right of states to regulate bank
disclosures consistent with TISA. This would include creating a private right of action in a
state statute otherwise identical to TISA. The Court stated: “The UCL is such a state law”
and upheld its applicability. (Id. at 395.)

Aryeh, Yanting Zhang, and Rose illustrate that the current California Supreme Court will
continue to take an expansive view of the UCL and is unreceptive to challenges to its
breadth. From the perspective of a business person sued under the UCL, the focus should
be whether the limited remedies provided by the UCL are truly significant in the case. The
UCL does not allow for the award of damages. However, where applicable, the equitable
and restitutional remedies under the UCL can be far-reaching and severe. Based upon a
detailed analysis of the facts underlying the plaintiff’s case, the defendant may have more
success in attacking the availability of UCL remedies than attacking the UCL claim itself.

Thomas F. Newmeyer | Partner
Business Litigation
Labor and Employment Law
Real Estate Litigation

Thomas F. Newmeyer is a highly recognized business litigation
attorney who established Newmeyer & Dillion LLP with Greg Dillion
in 1984, and is currently the Administrative Partner at the Newport
Beach headquarters.  Mr. Newmeyer has an active trial, arbitration
and appellate practice covering all areas of business litigation,
including unfair competition, trade secrets, contract disputes,
corporate and partnership dissolutions, trusts and estates, and
labor and employment.  Mr. Newmeyer has extensive experience in representing clients in
diverse areas including real estate, “green” technologies, financing, internet and computer
software, and family-owned businesses. He has successfully resolved disputes for
numerous clients involving multi-million dollar issues.  Mr. Newmeyer can be reached at
949.854.7000 or via email at tom.newmeyer@ndlf.com.
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he credit markets continue to thrive and many businesses,
enticed by historically low interest rates, are poised to take
advantage of the range of financing options available today.
Though pricing is certainly among the most important
considerations in any debt finance transaction, it is also

crucial for borrowers to invest efforts in managing transaction costs
and in negotiating legal documentation that imposes operational
constraints. Failing to focus sufficient attention on these two fronts
may cause a borrower to experience the unwanted sting of high transaction costs and
impractical constraints on the ability to operate its business. Managing these two
components of a finance transaction is more of an art than a science. Set forth below are
ten tips to set you on the right path:

1. Know Your Market
Knowledge is power. Identify where your transaction fits in within the market (such as

middle market, large cap, leveraged, investment grade, asset-based, cash flow, etc.) and
educate yourself about the implications. This information is critical to help identify the
expectations of the lender as to the parameters that the parties will negotiate within. It is
also essential in order for a borrower to negotiate the best position for itself in an efficient
manner.

2. One Size Does Not Fit All
There are a multitude of different types of financing available today and each has unique

characteristics and terms. Do your homework and evaluate the pros and cons of the
different options. Some structures may include less restrictive covenants, while others may
have inherently lower interest rates. Don’t be caught by surprise. Ask your advisors or
prospective lenders to walk you through the different options.

3. Invest Time Upfront to Save Time (and Money) Down the Road
Thoughtfully negotiate critical terms early in the process. Don’t just ask for flexibility. Work

with your advisors to identify specifically what you need or want, outline the business and
legal rationale for your requests, and anticipate lender concerns. Be prepared to show the
lender how their concerns are addressed.

4. Allocate Responsibility with Cost in Mind
There are numerous tasks that must be completed in order to consummate a debt

financing, but not all of them require legal expertise. Distinguish between the legal and
business tasks and allocate responsibility accordingly in order to keep legal fees down.
Limit back and forth on legal documentation by discussing important points at a business
level early in the process rather than volleying competing draft documents back and forth.

T

Credit Etiquette: 10 Tips to Avoid Unnecessary Legal Expense and 
Unexpected Delays in Debt Finance Transactions

by Katherine Bell, Partner, and Lindsay Sparks, Of Counsel, Paul Hastings LLP

5. Set a Budget
Discuss costs and expenses upfront with the lender and outside

counsel in order to establish realistic expectations. Make sure that
you understand the assumptions and scope of work associated
with the estimates for legal services and do your part to make sure
the process remains within those parameters.

6. Set a Realistic Timeline
Work with advisors to determine a reasonable timeframe within which the transaction can

be consummated. Unless alternative fee arrangements are applicable, the basis upon
which legal fees are determined is typically tied to the amount of time in the file. Legal time
in the file will increase the longer the transaction carries on or if it is required to close in very
compressed timeframes. For transactions on a compressed timeframe, this is because of
the need to staff more attorneys on the transaction in order to meet the deadlines.

7. Understand the Collateral
Most commercial lenders will expect a first priority lien on the assets of the borrower and

its subsidiaries. Identify liens, statutory or regulatory hurdles, restrictions on assignment or
continued on page B-68

Katherine Bell
Katherine Bell is a partner in the Finance and Restructuring

practice at Paul Hastings LLP. She represents lenders and borrowers
in commercial finance transactions including asset-based lending,
cash flow loans, senior and subordinated debt financings, and other
lending transactions. Bell can be reached at 714.668.6238 or
katherinebell@paulhastings.com.

Lindsay Sparks
Lindsay Sparks is of counsel in the Finance and Restructuring

practice at Paul Hastings LLP. She represents lenders and borrowers
in financing transactions including cash-flow and asset-based loans,
mezzanine and subordinated debt facilities, private debt offerings,
acquisition financing, and other corporate and real estate financings
(both secured and unsecured). Sparks can be reached at
714.668.6263 or lindsaysparks@paulhastings.com.
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hen the California Supreme Court decided Brinker Restaurant Corp. v. Superior
Court in 2012, employers breathed a sigh of relief. The court had decided that
employers need not guarantee that employees take meal periods; instead,
employers need only relieve employees of all duty, relinquish control over their

activities, and permit them a reasonable opportunity to take an uninterrupted 30-minute
meal period, without impeding or discouraging them from doing so. This ruling held the
promise of curtailing the explosion of wage and hour lawsuits brought against California
employers. But recent court cases and legislation have launched the next wave of class
action wage and hour lawsuits.

The first wave was launched by Brinker itself, when it stated that an employer violates the
law when it has adopted a uniform policy that does not comply with California legal
requirements. For example, an employee handbook might say that an employee can take
one rest break for a seven-hour shift. But Brinker does not acknowledge that a company’s
practice might be lawful even if its written policy is not, opening a new door to legal attacks
on personnel policies. Indeed, post-Brinker court cases have held that an employer can be
liable on a class-wide basis if a uniform policy, or lack of a policy, is unlawful, thereby
encouraging more class action litigation. Therefore, it is more important than ever for
employers to ensure that their employee handbooks and personnel policies are accurate
and periodically reviewed for legal compliance.

Lawsuits attacking on-duty meal period agreements are another recent trend. Meal
periods are supposed to be off-duty, but some employers believe that work cannot stop for
a break. These employers have blanketed their employees with on-duty meal period
agreements, hoping that these agreements
will allow employees to lawfully work
through their meal periods. However, these
agreements are not enforceable unless the
nature of the work itself prevents an
employee from being relieved of all duty. It
is an open question under California law
whether an employer can decide to staff
leanly (i.e., not relieving the sole employee
on shift), and then claim that the resulting
nature of the work qualifies for this
exception. Recent post-Brinker court cases
have been critical of blanket on-meal period agreements, and they have allowed cases to
proceed on a class action basis since the employer implemented the agreements across a
broad range of employees without assessing the nature of the work on an individualized
basis.

In addition, certain industries that pay workers by the piece or task — e.g.,
manufacturing, automotive, transportation, agriculture and retail — are under renewed
attack based on two recent court cases. In one case, the court held that rest breaks must
be separately compensated at an hourly rate in a piece rate system. In another case, the
court required hourly pay at the minimum wage rate for time spent waiting for piece rate
work or performing non-piece rate tasks.

The California Legislature has also made it easier for employees to sue their employers
with the passage of two new laws that go into effect on January 1, 2014. First, for
businesses that provide household personal attendants, those attendants must now be
provided with overtime at a rate of 1.5 times the regular rate of pay for more than nine
hours in any workday or more than 45 hours in any workweek. Second, for industries with
employees who work in heated conditions — e.g., agriculture, construction, landscaping, oil
and gas, and transportation — employees can obtain one hour of premium pay for missed
“recovery” or cool-down periods that are required under California workplace safety rules.
Just like claims for premium pay for missed meal periods and rest breaks, we can expect to
see new class action litigation alleging that employees missed their cool-down periods.
Brinker helped clarify the law, but recent court cases and legislation have expanded

employees’ wage and hour rights, launching the next wave of class action lawsuits.
Employers must be vigilant, compliant and proactive to reduce their legal risks.

W

Preparing for the Next Wave of Wage
and Hour Lawsuits

by Eric C. Sohlgren, Partner, Payne & Fears LLP

Eric C. Sohlgren
Eric C. Sohlgren is a partner at Payne & Fears LLP in Irvine

where he leads the firm’s employment law practice. He
represents companies, nonprofit organizations and managers in
employment litigation in state and federal courts, and in
administrative proceedings. With an executive background in
human resources, Sohlgren frequently advises employers on
legal compliance and preventative measures to minimize the
risk of employment disputes. Sohlgren can be reached at
949.851.1100 or ecs@paynefears.com.

California Legislature has
also made it easier for
employees to sue their
employers with the passage
of two new laws that go into
effect on January 1, 2014.
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ongress established the EB-5 Program in 1990 to bring new investment capital into
the country and create new jobs for U.S. workers. The effects of the EB-5 Program
have proven to be far-reaching in helping to stimulate the economy through its
creation of new jobs spanning multiple industries, from hotels to fast food
franchises, and the indirect contributions to our nation’s GDP and tax revenues as

individual investors come to the U.S., purchasing expensive real estate to live in,
automobiles, and helping to boost our overall economy. Thus far, the Program has created
approximately over 50,000 new jobs and contributed $6.8 billion in EB-5 investments.

USCIS’ May 30, 2013 EB-5 Adjudications Policy Memorandum
On May 30, 2013, United States Citizenship and Immigration Services (“USCIS”) issued

its long-awaited EB-5 Adjudications Policy Memorandum, helping to provide clarity on many
long-standing issues. Some notable highlights include:

u Bridge Financing – Developer or the principal of the new commercial enterprise may 
now utilize bridge financing prior to receipt of EB-5 capital and may still receive credit 
for job creation provided that the EB-5 capital subsequently replaces this temporary 
financing;

u Regional Center Amendments – Regional centers may, but are not required to, seek 
re-approval if its geographic boundaries, industries of focus, business 
plans, or economic methodologies change;

u Form I-829 Petition to Remove Condition – Jobs created within a year of the two-
year anniversary of the removal of conditional residence may now generally be 
considered to be created “within a reasonable time;”

u Material Change – Investors are now allowed to explain the material changes in a 
business plan for an investment into a project upon filing the I-829 Petition, where as 
before, a material change resulted in the denial of the application;

u Evidentiary Standard – USCIS reiterates numerous times that the standard is the 
preponderance of evidence: Evidence is credible if it is shown to be more likely than not.

C

Immigration Law: EB-5 Investors Create Jobs and Help Stimulate US Economy;
USCIS Adds Support

by David Hirson, Partner, and Katie Wu, Legal Intern, Fragomen, Del Rey, Bernsen & Loewy LLP

What does this all mean?
In theory, the 5/30 Memo provides a breath of fresh air as the policies set forth are more

aligned with real world business practices. In reality, it has not proven to be such smooth
sailing. USCIS seems to be utilizing such strict standards for adjudications under the guise
of preponderance of evidence, giving investors pause to invest.  The recent crackdown by
the U.S. Securities and Exchange Commission on fraudulent securities offerings made
through the EB-5 Program has further created a chilling effect on investors worldwide.

While the Comprehensive Immigration Reform (“CIR”) Bill, if passed, will probably make
the Program even more investor-friendly, House Speaker, John Boehner, stated on Nov. 13,
2013, that the House will not approve the CIR Bill. Nevertheless, with USCIS’ California
Service Center’s EB-5 Division soon to be moved to Washington DC, it is hopeful that the
processing times for petitions will speed up. 

With individuals from all around the world clamoring to come to the U.S., the EB-5
Program looks to have a bright future.

MARTIN INVESTIGATIVE SERVICES
continued from page B-61

businesswoman who was dating a guy who claimed to be a Navy SEAL. Of course he
wasn’t, and we proved that. Then, a few years back there was a televised political
debate where the candidate basically said, “Catch me if you can.” So the other side
called his bluff and hired us for the due diligence. We found he didn’t even live in the
district where he was running for office, and he was having an affair to boot. Before
you hire key personnel, just do a simple background check so you don’t end up hiring
someone who has been convicted of a horrific crime.

3. Improper security: procedures, systems and personnel
A Newport Beach attorney contacted us on behalf of one of his clients, a beer

manufacturer. We quickly discovered the problem, which was basically the same story
of missing inventory and thieving employees. However, this time there was a notable
lack of comprehensive security procedures that were necessary for a company of their
size. They had a security system, but the same code was given out to multiple people.
They only had a couple of video cameras. Staff members and janitorial staff didn’t
have background checks performed. Most critically to this case, the shipping and
receiving system was full of holes. 

2. Not listening to the professionals you hire.
It’s frustrating to me when a client goes through the time and expense of hiring the

best corporate legal counsel and private investigators that money can buy, then they
choose to not actually listen to what we tell them. At times, it costs them millions of
dollars or even their freedom. Often times with celebrities and larger-than-life
corporate figures, the ego comes into play – and all the instructions, advice and
safeguards we supply go out the window. It’s a shame.

1. Unnecessarily hiring an undercover employee.
A few years ago we were hired by a local soda manufacturer to investigate why their

numbers weren’t adding up. Their management wanted us to put an undercover agent
in their company to see if any employees were stealing. This approach is a waste of
money and time, and if a private investigator ever actually recommends this to your
company – run. We ended up having a couple of our guys come in to interview
employees and ask the right questions. The truth is, once you get one rat, they all
start to jump ship. In a few hours, we discovered that four employees were stealing
pallets of soda and selling them at the swap meet.

All 10 of these issues are easily fixed if you hire the right people. You can find my
firm at www.martinpi.com. We never charge for a consultation, and any private
investigator worth his or her salt shouldn’t charge for this. There are only a few great
private investigative firms in Southern California, so if you don’t go with us, do your
homework, interview potential candidates, then sit back and watch your profits and
morale increase.

David Hirson
David Hirson is a partner at the global immigration law firm of

Fragomen, Del Rey, Bernsen & Loewy LLP, which is recognized
as the leading global immigration service provider. He has been
certified as a specialist in Immigration and Nationality Law by the
State Bar of California, Board of Legal Specialization for 20 years.
Immigration law is not just a practice area within the firm – it’s the
firm’s only practice. In 2012, Hirson’s office was selected as the
EB-5 Immigration Law Firm of the year. Contact Hirson at
dhirson@fragomen.com or 949.660.3504

 Katie Wu
Contact Katie Wu at kwu@fragomen.com or 949.862.9461.
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onor, strength and equity describes our firm’s allegiance to our clients in the
diligent pursuit of their best legal interests and our commitment to the highest
standards of professionalism and ethics.

Phillips Whisnant Gazin Gorczyca & Curtin LLP has earned a reputation
among our clients and the legal community of formidable representation in all

aspects of family law. We are a full-service family law firm committed to representing our
clients in contested litigation, mediation, appellate law, as well as pre-marital and post-
marital agreements. Due to the number of seasoned and experienced attorneys in our

H
Phillips, Whisnant, Gazin Gorczyca 

& Curtin LLP

firm focusing exclusively on family law
matters, we are able to handle all types of
cases related to marital dissolution,
separation, cohabitation, custody, support
and property ranging from the simple to
the most complex. U.S. News and World
Report has recognized PWGGC as a
“Best Firm” which makes the firm the right
choice for litigants faced with complex
property and support issues involving
parties with extraordinary income and high
net worth estates.

We understand the complexities of
valuing and dividing estates with
ownership interest in all types of business
entities and professional practices. When
such cases require the involvement of
expert witnesses, we call on the best
because our clients expect and deserve
the best professional team available to
protect their interests. Additionally, our
attorneys are recognized as aggressive
litigators and wise legal counsel in high
conflict child custody cases. We are
keenly aware of the difficulty attendant
with these and other emotionally charged
family law issues, and we pride ourselves
on navigating such issues with the highest
level of professionalism and compassion.

PWGGC was recently named in the Wall
Street Journal’s list of “California’s Top
Ranked Law Firms.” To achieve this
distinction, a firm must have at least one-
third of its practicing attorneys with an “AV
Preeminent Rating.” Only 222 firms
achieved this accomplishment of the
43,000 California firms considered. We
are proud that we are 1 of just 9 Family
Law firms in the state to be so recognized.

For more information, please contact
Business Manager Bruce Whisnant at
bew@pwggc.com or 949.644.4007.
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be responsive to the legal demands identified at the outset. Measure how the controls
have reduced risk. Continually monitor and test to ensure continued efficacy.

Training
Care should be taken to communicate the organization’s privacy policies regularly.

Training can be incorporated into employees’ initial training sessions, into regular
organization-wide training programs, into employee handbooks, on posters and posted
signs, on company intranet and Internet Web sites and in brochures available to clients.

Privacy Audits
Privacy audits to monitor organizational compliance should be conducted on a regular

basis. Regular audits involve conducting risk assessments help to ensure that appropriate
corrective actions are specified and then validate implementation.

Tracking Compliance of Outside Vendors
Organizations using outside vendors to handle their data should investigate their

vendor’s privacy and security policies and practices, delineate the vendor’s specific
obligations and perform privacy audits on vendors.

The privacy team should generate a system for tracking each area of needed
compliance, noting applicable laws, audit protocol, contractual requirements and citing

DORSEY
continued from page B-62

applicable contractual language. Document how the organization complies with each of
these provisions and identify each policy, procedure, communication, training and
monitoring activity.

The Privacy Incident Response Plan
Sooner or later, most organizations respond to a security incident. The smallest

organizations can be at higher risk. For example, according to credit card issuer VISA,
most credit card breaches occur at the smallest-level merchants. Each breach carries with
it the potential for fines as well as more costly compliance obligations.

The privacy incident response plan allows an organization to act quickly and decisively
in response to a breach. The process flow in such a plan should outline the steps for
response. Both a written description and diagram of the flow should be included. Example
incidents can be included in the flow.

Privacy in the Future
Change is constant in this field. Advances in technology and new business models all

result in a complex – and sometimes unstable – environment. In addition, once a privacy
policy is developed, the company will be held accountable to adhere to it. If a business
does not rigorously ensure that the policy is robust and carefully followed, this may
actually be worse than not developing a privacy policy at all. Understanding the emerging
trends and closely watching the legislative environment are critical components of
maintaining a savvy privacy program.

Katherine Santon
Kate Santon is an attorney in Dorsey &

Whitney’s Orange County office where she
specializes in commercial litigation with an
emphasis in contract and business
disputes, antitrust and unfair competition
law, misappropriation of trade secrets,
employment litigation, wage and hour class
action litigation, real estate litigation,
securities litigation and enforcement,
products liability and enforcement of
judgments. Santon received her privacy
certification from the International
Association of Privacy Professionals and is
a member of the firm’s Privacy and Social
Media Group. Santon can be reached at
santon.kate@dorsey.com or 714.800.1441.

PAUL HASTINGS
continued from page B-64
other issues that may prevent the
lender from taking a first priority security
interest in, or otherwise realizing upon,
such assets as early in the process as
possible.

8. Keep Ahead of Third Party
Deliverables

There are typically third party
deliverables required at the closing of a
credit facility, including documents from
landlords, tenants, insurance providers
and depository institutions. These items
generally require a significant amount of
lead time to negotiate. Coordinate
delivery of these items early in order to
avoid unnecessary delays.

9. If Refinancing, Coordinate
Payoff of Existing Facility

If the proceeds of the new credit
facility will be used to pay off existing
debt, then the borrower should timely
notify the existing lender of the payoff
within the time periods proscribed under
the existing loan documentation.
Further, if the existing obligations are
secured, the existing lender will need to
deliver all necessary releases and
terminations in advance of the closing
of the new credit facility.

10. Be Aware of Limitations on
Foreign Subsidiaries Support

If a borrower has a foreign subsidiary,
there may be legal restrictions and/or
prohibitive tax consequences to
pledging stock issued by that subsidiary
or to having that subsidiary guaranty the
borrower’s debt. Additionally, most
lenders will restrict the borrower’s ability
to make advances to subsidiaries that
do not provide credit support for the
loans. Identify any such issues in
advance and evaluate whether such
foreign subsidiaries are capable of
supporting their own operations. If not,
be prepared to negotiate appropriate
flexibility in the legal documentation.
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epending on the period reviewed, lawsuits filed
under the Telephone Consumer Protection Act
(TCPA) are up anywhere from 50 to 80 percent. A
major driving force behind this explosion in TCPA-
related litigation is the plaintiff’s ability to obtain

statutory damages of $500 per phone call or text ($1,500 if
done willfully), with no obligation to show actual harm.
Further, the TCPA does not limit the amount of statutory
damages that any plaintiff can recover from a defendant.
When such large statutory damages are applied to the typical
number of outbound commercial calls made by mainstream
business, claim amounts can become staggering and are routinely in the millions of dollars. 

Although the TCPA was originally enacted to stop abusive telemarketers, more often than
not today’s TCPA litigation is directed at businesses in other industries. One of the reasons
for this shift is the increase in cell phone use. The TCPA prohibits any business from using
an auto dialer to call a cellular telephone number without the recipient’s prior consent. As
mobile technology continues to expand, more and more people are using cell phones as
their primary point of contact and are providing those numbers to the companies they do
business with. Because it’s not always apparent when a number is associated with a cell

D
The Continuing Expansion of TCPA Litigation

by Steven Arnold, Partner, Manatt, Phelps & Phillips LLP

phone (as opposed to a land line), many
unsuspecting businesses use these
numbers to communicate with their
customers without understanding the
potential TCPA risks. Unfortunately for
those businesses, lack of knowledge about
the number dialing a cell phone does not
prevent liability under the TCPA.

If you are thinking that your business is in
the clear because it does not use an auto
dialer, you might want to consider how this
issue is viewed by plaintiff’s counsel. An
auto dialer includes any equipment that has
the “capacity” to store or produce telephone
numbers and to dial those numbers, but the
term “capacity” is not defined by the statute.
Attorneys who file these lawsuits argue that
it is not necessary for the equipment to
actually be used to place the commercial
calls, only that it has the hypothetical
capacity to do so. Using this broad
definition, plaintiff’s counsel will argue that
most software packages that companies
use to generate and track sales leads are
auto dialers, even if the dialing functionality
is turned off.

Some businesses, such as banks and
credit unions, have protected against the
risk of accidentally dialing customer cell
phones by having individuals consent to
those calls when the customer relationship
is established. The effectiveness of this
practice, however, has become somewhat
more complicated with the FCC’s new
TCPA rule that became effective on Oct.
16, 2013. The new FCC rule makes a
distinction between calls that are purely
informational and calls that introduce an
advertisement or constitute telemarketing.
For calls that introduce an advertisement or
constitute telemarketing, the new rule
imposes a more robust requirement for
prior “written” consent that is specific to the
number being dialed and must satisfy other
requirements outlined in the regulation.

A potential pitfall under the new FCC rule
is that many businesses will intend to
engage in communication that is purely
informational, but plaintiffs counsel will later
argue that the communication also
introduced an advertisement or constituted

telemarketing. For example, a bank or credit union may offer a
service where it sends a text message to its customer as
confirmation that a wire or other funds transfer has been sent or
received. Absent more, this may in fact be a communication that
is purely informational (i.e., exempt from the more robust prior
“written” consent standard). However, if the text includes a link to
the company’s website where other products and services are
advertised, plaintiff’s attorneys have argued that inclusion of the
website address introduces an advertisement as part of the
communication. Under this circumstance the bank or credit union
could find itself in the unfortunate position of defending a TCPA

lawsuit, even though its intention was to simply inform the customer about the status of his
or her transaction.

TCPA litigation has been on the rise and has fast become a favorite of plaintiff class-action
attorneys. With the FCC’s new prior “written” consent rule, that trend is expected to continue
into the foreseeable future. Faced with statutory damages that are often capable of
bankrupting an unsuspecting company (and that far exceed any actual harm to the
claimant), business owners and managers are wise to review and revise internal procedures
to ensure proper protection against expensive and frustrating TCPA claims.

Steven Arnold
Steven Arnold is an Orange County-

based partner in the Financial Services
and Banking Practice at Manatt, Phelps
& Phillips LLP. Arnold’s practice focuses
on banking and consumer financial
services regulatory compliance. He can
be reached at sarnold@manatt.com or
714.371.2545.

LAW-Guide_Layout 1  11/14/13  5:14 PM  Page 69

http://www.manatt.com


B-70 ORANGE COUNTY BUSINESS JOURNAL                                                                                   LAW SPECIALTIES Advertising Supplement NOVEMBER 18, 2013

ince the passage of what we call the Affordable Care Act (“ACA”), a battle continues
to rage in Washington over health care reform. Even after its key provisions were
upheld by the United States Supreme Court, Congress continues to fight over the
impact of ACA and what aspects of this law will be delayed, killed entirely or modified.
ACA’s provisions have become chips on the table to be traded, won and lost.

Thousands of pages of regulations on various aspects of ACA have been issued, pilot
programs have begun, various committees and government bodies created and
government run healthcare exchanges launched (with widely varying degrees of acclaim
and disparagement). Some parts of ACA have been repealed and some programs
defunded. Key portions of the ACA remain under scrutiny and attack (as of this writing, in
the continuing fight over sequestration and the debt ceiling, some lawmakers and their
constituents are continuing to seek de-funding of ACA or at least a delay in the
implementation of certain provisions). The resulting developments and shifts have been so
fast and furious, it seems impossible to keep pace.

To bring you up to speed, here are ten key developments over the last year related to
ACA and health care reform. In coming up with this list, I am sure I have left out a
development important to someone, but I would consider these the “biggies.” 

u Supreme Court Upholds Affordable Care Act. It was actually more than a year ago
(June 28, 2012) that the United States Supreme Court upheld the constitutionality of the
“individual mandate,” a key component of ACA. But this aspect of ACA is worth mentioning
as it is probably the most highly publicized and controversial provisions. The individual
mandate requires certain Americans to purchase or have in place acceptable health
coverage or pay a penalty to the federal government. The Court did not uphold the financial
penalty ACA sought to impose on states that refuse to expand Medicaid. As a result, states
are not compelled to participate in Medicaid expansion, but may opt-in. 26 states so far
have refused to opt-in.

u Hospital Pay-for Performance Programs Put Into Effect. Linking healthcare
reimbursement to performance metrics is a critical goal sought by ACA. ACA created two
pay-for-performance programs that began in 2013. One rewards or penalizes hospitals
based on how they stack up against certain quality metrics they report each year to the
government. Another program penalizes hospitals with higher than expected readmission
rates. 

u American Taxpayer Relief Act of 2012. Passed in January of 2013, the Taxpayer
Relief Act did much more than just increase federal taxes for certain individuals. The health
care related provisions in the Act directly affected reimbursement to a variety of health care
providers. The winners and losers in this set of changes fall across the provider spectrum.
First, the Act kept intact the existing Medicare physician fee schedule through December 31,
2013, thereby preventing a 26.5% reduction in reimbursement. It extended favorable
reimbursement provisions to other providers, providing temporary relief to hospitals
providing certain outpatient therapy services. The Act effectively reduced reimbursement to
certain radiology providers and reduced payments to Medicare Advantage plans (which are
reported to be resulting in higher Medicare Advantage premiums). The Act extended funding
for several Medicare and Medicaid programs that provide assistance to low-income and
special needs individuals. It also provided for prices to be established by competitive
bidding for diabetic test strips paid for under Medicare. Also, a few disfavored or seemingly
unimportant programs were repealed, like the Medicare Improvement Fund and the
Community Living Assistance Services and Supports program.

u CMS Issues Final “Sunshine” Rule for Drug and Device Makers. ACA’s “sunshine”
provisions sought to require annual reporting and disclosure by drug and device
manufacturers of their financial relationships with physicians. In February of 2013, the
Centers for Medicare & Medicaid Services published a final rule implementing ACA’s
“sunshine” provisions establishing new reporting thresholds and requirements for payments
to physicians and defining more specifically the types of manufacturers and distributors
subject to the Act.

u Essential Health Benefit Regulations. Another heavily discussed provision of ACA is
the requirement that health plans in the individual and small group market will be required to
provide coverage of “essential health benefits” (“EHB”), consisting of ten categories of
services (ambulatory patient services; emergency services; hospitalization; maternity and
newborn care; mental health and substance use disorder services, including behavioral
health treatment; prescription drugs; rehabilitative and habilitative services and devices;
laboratory services; preventive and wellness services and chronic disease management;
and pediatric services, including oral and vision care). ACA authorizes the U.S. Department
of Health and Human Services (“HHS”) to further define EHB. Rather than dictate a single
set of EHB standards that would apply nationwide, HHS in February of 2013 issued its
Essential Health Benefits rule, which provided that EHB would be determined on a state-by-

Following the Changes in Health Care Reform: The Saga Continues ...
by Michael McKinnon, Shareholder, Greenberg Traurig LLP

state basis based on the state’s selection of one of four benchmark plans (and if the state
does not make a selection, then HHS would select as the default benchmark the largest
small group product in the state). 

u Fiscal Year 2014 Budget Plan. In April of 2013, President Obama released his budget
proposal for fiscal year 2014, which contained a number of proposals affecting Medicare
payment to hospitals, post-acute providers, labs, pharmaceutical companies and others. The
Obama administration claims these changes would save the government $400 billion over
10 years. Since its release, the President’s budget has been the focus of intense debate as
Republicans pressed for larger cuts to entitlement programs and the de-funding of ACA. The
fight over the budget and the government’s debt ceiling resulted in the stalemate between
Democrats and Republicans in Congress that led to a 15-day government shutdown, which
ended on October 17 with the passage of the Continuing Appropriations Act, 2014 (discussed
below).

u Effects of Sequestration. The Budget Control Act of 2011, which was intended to
temporarily resolve the debt-ceiling crisis, mandated automatic spending cuts which began to
kick-in during 2013. The impact on the implementation of ACA has been longer wait times
and delays in Medicare certification and surveys for providers (delaying the time they can be
reimbursed for services to Medicare patients). More importantly, the Act set the stage for a
government shutdown in 2013 (discussed below), which provided an opportunity for
opponents of ACA to seek its repeal or de-funding. 

u Delays for Employer Mandate. The Obama Administration on July 2, 2013 announced
a one-year delay in the application of penalties associated with the employer mandate, which
required employers with 50 or more full time equivalents to offer affordable health insurance
to their workers or pay a penalty. The reporting requirements for employer-sponsored plans
and the penalties that would be imposed on non-complying employers do not begin until
2015. The Administration cited the fact that the proposed rules implementing these
provisions have not yet been released; however, the underlying reason was clearly to
provide temporary relief to employers from the economic burden imposed by the
requirement. The individual mandate, which requires tax payers to purchase health coverage
by March 31, 2014 or pay a penalty, remains intact.

u Launch of HealthCare.gov. October 1, 2013 marked the opening of the federal
government’s insurance exchange marketplace on healthcare.gov. The exchange is a critical
component of ACA as it makes available the purchase of affordable health plans that provide
“essential health benefits” (described above) to the 30 million or more uninsured individuals
in the U.S. The opening of the website, however, has been plagued by glitches and lower
than expected enrollment. State run exchanges, such as Covered California, have been
launched with somewhat greater success in enrolling new participants. There remain 26
states, however, that do not have any form of insurance exchange.

u Continuing Appropriations Act, 2014. This legislation, signed into law on October 17,
2013, ended the 15-day government shutdown by allowing the Treasury to continue
borrowing to pay the nation’s bills. This authority lasts until January 15, 2014. The take-away
from this legislation is that the Republicans lost a significant fight to de-fund ACA. As a result,
the 2.3% excise tax on medical device companies that they sought to repeal survived;
however, they successfully added to ACA a requirement for income verification for those
receiving federal subsidies for insurance policies purchased on the health care exchange.

What lies ahead for ACA? Yes, more changes. The debt ceiling legislation passed in
October requires Congress to work on (but not necessarily agree to) a 2014 budget plan by
December 13, and thus sets the stage for further battles over ACA. However, don’t expect a
major overhaul or de-funding of the legislation. As budget discussions resume, health care
provider reimbursement will likely become center-stage. In particular, there will be a desire to
permanently overhaul Medicare physician reimbursement, which if not renewed will result in
a significant reduction of payments to physicians for their services to Medicare patients. We
should also expect other payment reforms and adjustments along the lines of those
proposed in the Obama Administration’s 2014 budget proposal released in April (previously
mentioned).

About Greenberg Traurig LLP
Greenberg Traurig LLP is an international, full-service law firm with approximately

1750 attorneys serving clients from 36 offices in the United States, Latin America,
Europe, the Middle East and Asia. In the U.S., the firm has more offices than any other
among the Top 10 on The National Law Journal’s 2012 NLJ 250. For additional
information, please visit www.gtlaw.com.

Michael McKinnon
Michael McKinnon is a shareholder in Greenberg Traurig’s

Orange County office. He focuses his practice on corporate and
securities law, with an emphasis on mergers and acquisitions,
joint ventures, and equity and debt financings in the health care
and life sciences industries. Michael has assisted clients in
acquiring or investing in medical device companies, home
infusion providers, diagnostic imaging providers, medical groups,
physician practices, surgery centers, PPO networks, diabetic
supply businesses, clinical trial companies and urgent care
centers. In addition, Michael serves as outside general counsel
for a variety of health care and life sciences companies, including
medical device firms and large health systems. Mike previously served as In-House
Counsel for Apria Healthcare and InSight Health Services Corp., with primary
responsibility for the companies’ acquisitions, joint ventures and securities matters.
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