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EQA-in-Reverse”
Real estate developers, public agencies and private businesses involved

in land development or redevelopment may soon have to contend with a new
far-reaching interpretation of the California Environmental Quality Act
(CEQA).

It is widely known among those involved in real estate development that CEQA requires a
public agency to prepare an Environmental Impact Report (EIR) for any project “that may
have a significant impact on the environment.” (California Public Resources Code Sections
21080, 21082.2, 21100, 21151.). CEQA, however, does not expressly provide that an EIR is
required where it is claimed that the existing environment may have a significant impact on
a proposed project.

The California Supreme Court is poised to decide in California Building Industry
Association v. Bay Area Air Quality Management District (Supreme Court No. S213478 –
review granted Nov. 26, 2013) whether this “reverse” EIR requirement is mandated by
CEQA. Should the Supreme Court do so, this would have tremendous implications for real
estate development projects of all kinds, and especially urban infill and development
projects near transportation corridors.

“Thresholds of Significance” for Urban Infill/Transportation Projects
The underlying issue that gave rise to the CBIA lawsuit was the adoption of certain air

quality “thresholds of significance” for toxic air contaminants (TACs) and PM2.5 by the Bay
Area Air Quality Management District (BAAQMD).

Toxic air contaminants include, for example, industrial solvents, such as PCE, TCE and
vinyl chloride, as well as a number of metals and particulates associated with industrial
operations and motor vehicle emissions, such as lead, hexavalent chromium and cadmium. 

PM2.5 refers to particulate matter with a diameter of 2.5 microns or less. An example of
PM2.5 are nitrates, which are formed from emissions of nitrogen oxides from power plants,
motor vehicles and other combustion sources and which are linked to causing or
exacerbating respiratory and cardiovascular conditions. 

Like the South Coast Air Quality Management District (SCAQMD), which adopts and
enforces air quality rules for Orange, Los Angeles, Riverside and San Bernardino counties,
the BAAQMD adopts and enforces air quality rules for a number of counties in and around
the San Francisco Bay Area.

CEQA (through the CEQA Guidelines) provides for the adoption and publication by public
agencies of “thresholds of significance.” Thresholds of significance are quantitative or
qualitative standards designed to promote consistency, efficiency and predictability to the
process of determining whether a particular environmental impact may be “significant”
under CEQA. (Section 15064.7.)

In this case, the BAAQMD sought to adopt thresholds of significance that would govern
the potential impact of TACs and PM2.5 on proposed residential, commercial and other
projects, particularly urban infill projects and projects near transportation corridors. For
example, a land development project would not be considered to create a significant impact
if its proposed TAC emissions would be below levels that would be projected to cause an
increased cancer risk of 10 in 1,000,000 and if its proposed PM2.5 emissions would be
below 0.3 micrograms per cubic meter of air.

“Reverse” Thresholds of Significance
However, in addition, the BAAQMD encouraged public agencies to consider a project’s

“Risks and Hazards” based on the impact of the existing environment on receptors within
the project (i.e., persons who would be living or working on the site of the proposed project
or within the area), based on the following rationale:

“If a project is likely to be a place where people live, play, or convalesce, it should be  
considered a receptor…  When siting a new receptor, a Lead Agency shall examine 
existing or future proposed sources of TAC and/or PM2.5 emissions that would 
adversely affect individuals within the planned project.”

Notwithstanding the fact that the trial court invalidated the BAAQMD’s thresholds of
significance in this case (albeit on other grounds, namely, that the BAAQMD failed to
conduct an appropriate CEQA review of the regulation), the BAAQMD has continued to
encourage agencies to analyze impacts of existing pollution sources on future project
residents (although it has acknowledged that the Threshold of Significance themselves
should not be used pending the decision by the California Supreme Court). (See BAAQMD
May 2012 CEQA Guidelines Section 5.2.5.)

As noted by the CBIA and others, there are multiple planning alternatives and other
environmental laws available to address a potential health risk in a local community from air
pollution.

As explained in CBIA’s brief (at pp. 2-3):

“Infill development near transportation infrastructure encourages the use of public 
transit, discourages use of vehicles and has a positive impact on air quality and other   
public health benefits compared with dispersed development that is dependent upon 
the automobile. The District’s TAC receptor thresholds and Guidelines impede 
implementation of land use policies that seek to advance these and other social 
benefits – provision of high-density affordable housing, reduction of vehicle traffic 
and related emissions, efficient utilization of land resources and infrastructure, 
mixed-use development, energy conservation, and integration of jobs with housing. 
Municipalities need the flexibility to be able to consider air quality risks and benefits 
in the broader context of land planning.”

Prior Decisions Rejecting the “Reverse” CEQA Analysis
It is probable that one reason the California Supreme Court granted review in the CBIA

case is that the First District’s decision conflicts with prior CEQA appellate decisions that

“CEQA-in-Reverse” Case Headed for the California Supreme Court
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already determined that CEQA does not require an EIR to be prepared based upon the
impact the environment may have on a proposed project.

For example, the Fourth District Court of Appeal (which hears appeals from Orange
County trial courts) rejected a claim similar to that made by the BAAQMD in the CBIA case
in the case of South Orange County Wastewater Authority v. City of Dana Point, 196 Cal.
App. 4th 1604 (2011). In that case, the South Orange County Wastewater Authority
(SOCWA) challenged the approval of a residential development zoning change by the City
of Dana Point based on the argument that an EIR (and not just a Mitigated Negative
Declaration) was required to assess the impact that odors and noise from the SOCWA’s
sewage treatment plant might have on future residents. The Fourth District rejected the
“CEQA-in-Reverse” argument made by the SOCWA, stating:

“SOCWA’s objection to the adoption of the MND for the rezoning essentially turns 
CEQA upside down. Instead of using the act to defend the existing environment from 
adverse changes caused by a proposed project, SOCWA wants to use the act to 
defend the proposed project (the future residences) from a purportedly adverse 
existing environment (smells from the sewage treatment plant)…. The Legislature did 
not enact CEQA to protect people from the environment. Other statutes, ordinances, 
and regulations fulfill that function...”

The First District did not expressly disapprove of the SOCWA decision (and three other
cases that previously held that CEQA did not apply to impacts of the environment on a
project, including Baird v. County of Contra Costa, 32 Cal. App. 4th 1464 (1995)). Instead,
the First District noted only that “[t]he continuing validity of Baird et al is better reserved for
a case in which the receptor thresholds have actually been applied to a project.”

Future Implications for Orange County Urban Infill/Transportation Projects
As noted above, proposed infill redevelopment and transportation projects to be sited in

Orange County are subject to the jurisdiction of the South Coast Air Quality Management
District, including the requirements contained in the SCAQMD’s CEQA Air Quality
Handbook. The SCAQMD, like the BAAQMD, also has adopted thresholds of significance.

Notably, the District filed an amicus curiae (“friend of the court”) brief in support of the
BAAQMD in the CBIA case and, in so doing, alerted businesses and public agencies in
Orange County that the SCAQMD, like the BAAMQD, can be expected to encourage public
agencies to assess any potential harm of the environment on future projects (the “CEQA-in
Reverse” concept), should the California Supreme Court permit it and other agencies the
latitude to do so. By way of example, the District asserted in its amicus brief:

“As the home to approximately half of California’s population and an extensive 
network of freeways, railyards and port activity, the residents of the South Coast Air 
Basin are experiencing significant harm from exposure to toxic air contaminants. 
These impacts fall disproportionately on low-income and minority populations. As a 
result, the evaluation and mitigation of toxic air contaminants is a serious priority for 
the SCAQMD. This brief will aim to assist the Court by highlighting the health 
impacts of exposure to toxic air pollution and its environmental justice implications, 
and by demonstrating that such an analysis is consistent with the policies underlying 
CEQA. This brief will also aim to explain the benefits of evaluating the potential for 
harm under CEQA as opposed to relying on other regulatory frameworks.”

The CBIA case has been fully briefed and oral argument is anticipated to take place this
fall.

Rick McNeil
Rick McNeil is a partner in the firm’s commercial litigation

practice group. He has over 25 years of experience representing
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disposal, manufacturing, food processing, printing, dry cleaning,
real estate development and other industries against
environmental claims. Reach McNeil at 714.427.7517 or
rmcneil@swlaw.com.
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Jon Frank is a partner in the firm’s real estate practice group.

His practice is concentrated in general real estate, including
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Frank at 714.427.7022 or
jfrank@swlaw.com.
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practice focuses on all aspects of real estate development
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s commercial real estate continues to rebound, a new generation of joint
ventures are being formed between capital partners and development
partners. These partners, basking in the glow of the exciting possibilities
that await in an improving market, should keep in mind that joint ventures,
like marriages, place ongoing responsibilities on each partner. Moreover,

joint ventures, like marriages, typically experience challenges that test each
partner over the course of time. Accordingly, just as newly married couples may
learn lessons from older couples that did not make it, new joint ventures may do
the same from the many mistakes made by Commonfund, the largest nonprofit
investment manager in the country, in its joint venture with a local real estate
developer to develop four Hollywood properties, including the iconic Palladium.

It all started in honeymoon fashion in 2005. A Newport Beach real estate
developer, Newport Capital Advisors (“NCA”), had the vision of restoring an aging
Hollywood architectural landscape to its previous glory. NCA brought that vision to
Commonfund, an East Coast investment fund, as a prospective capital partner.
The two agreed to form a joint venture to acquire four Hollywood properties, with
NCA taking the lead on identifying and developing the opportunities and
Commonfund providing the financial backing. In 2007, after the properties gained
$35 million in market value, Commonfund sought to disavow the joint venture and
shed itself of NCA, relying on the lack of any final written contract between them.
Indeed, Commonfund went so far as to sue NCA for a judicial declaration that
there was no joint venture between the parties.

In response to Commonfund’s ploy, NCA unleashed Alan Greenberg and Wayne
Gross, then litigation partners at a major firm. Instead of simply defending the
lawsuit, Greenberg and Gross filed a countersuit alleging that Commonfund, as a
joint venture partner, had violated its fiduciary duties to NCA. Moreover, the
countersuit alleged that the breach was done in a malicious, oppressive and
fraudulent way, entitling NCA to punitive damages. But to NCA, the case was
about more than money. It was also about principle and a desire to expose
Commonfund’s business practices for all to see.

With significant money and its reputation on the line, Commonfund relied on its
own big firm lawyers, who, with the assistance of professional jury consultants,
sought to aggressively defend its conduct at trial. They not only asserted that
there was no meeting of the minds on a joint venture, but also that, even if the jury
disagreed, there were no damages for the alleged breach. Specifically,
Commonfund claimed at trial that while the four Hollywood properties held great
promise in 2007, the financial crash decimated their value, even sending some
into foreclosure. According to Commonfund, it lost $60 million on the investments,
essentially barring any damages.

Greenberg and Gross were prepared for this defense. Before trial, the team had
mined through hundreds of thousands of Commonfund’s documents, establishing
through internal records not only that the investor had breached its fiduciary duties
to NCA, but pinpointing the date in March 2008 when Commonfund decided to
oust NCA. At trial, Greenberg and Gross successfully argued that the value of
NCA’s interest in the joint venture at the time of breach — $16 million —
constituted the appropriate compensatory award, rather than its reduced value
after the financial crash. To bring the point home to the jury, the duo framed the
fight as a battle between good and evil, using the metaphor of a thief who steals a
car and claims that because it crashed and burned after the theft, the victim is
entitled to nothing.

But the duo did far more than rely on metaphors during the four-week trial. To
demonstrate the seamy side of Commonfund, they played six hours of deposition
video that helped pull back the curtain to expose that Commonfund’s executives,
who stood to gain seven-figure bonuses in connection with the appreciation of the
joint venture properties, were bent on undoing the partnership. They knew that if

A

Lessons from a 
$50 Million Counterpunch

by Josh Franklin, Of Counsel, Greenberg Gross LLP

they wielded the depositions properly, the video would prove to be a powerful
weapon. During closing arguments they played a clip again of one of the
executives who reflexively sipped from his coffee cup after particularly tough
questions. They played the clip with no sound, focusing the jury on the executive’s
shaking hand as raised the cup before answering the question. “The jury watched
this ‘tell’ in silence and was visibly moved by it,” Gross said. “We knew, at that
moment, that the other side was in deep trouble. Sometimes the most subtle
evidence, if used correctly, can be the most damning.”

Following the four-week trial, a 12-member jury unanimously ruled that
Commonfund had breached its fiduciary duties, awarding approximately $16
million in compensatory damages and $34 million in punitive damages —
everything the duo had sought for their client. Commonfund appealed, but
ultimately entered into a confidential settlement and dismissed the appeal.

While both Greenberg and Gross have had a long history of successful trial
outcomes for their big-firm clients, the NCA verdict served as an invaluable and
instructive lesson on their role in the justice system. Gross explained, “Due to
conflicts, big firm lawyers are often limited to defending large clients who have
been sued and thus can only play defense, not offense. But the NCA case was a
rare instance in which big firm lawyers were able to play offense by pursuing a
large entity, ultimately obtaining one of the largest trial verdicts in California that
year.” And it was that experience that led the duo to leave the big firm and form
their own litigation firm, focused on high-stakes commercial cases for plaintiffs and
defendants. Since its founding in April 2013, the firm has grown to nine lawyers
and represents public companies, prominent law firms, nonprofit organizations
and high-level executives. But the firm will never forget the invaluable lessons of
NCA. Alan Greenberg explained the firm’s plans for future growth as follows, “We
have no desire to be the largest law firm measured by number of offices or
lawyers. We simply desire to be the firm of choice for plaintiffs and defendants in
their most significant and challenging business cases.”

Josh Franklin
Josh Franklin is an experienced trial attorney specializing in business

litigation, securities litigation, insurance coverage, and
white collar defense. He has tried more than 40 jury trials
and several bench trials in his career. Franklin has
represented mutual funds, corporations, small businesses
and individuals in a variety of civil and criminal matters in
state and federal court. His civil litigation experience
includes the representation of both plaintiffs and
defendants in several complex cases, including matters
involving claims of securities fraud, breach of contract,
breach of fiduciary duty, professional negligence, fraud
and bad faith breach of insurance contract. Franklin has
also represented plaintiffs and defendants in various class actions involving
securities, mass tort product liability, and alleged violations of California’s
Unfair Competition Law. Contact Franklin at jfranklin@ggtriallaw.com or
949.383.2835.

About Greenberg Gross LLP
Prior to forming Greenberg Gross LLP, the partners made national headlines

for winning a $50 million jury verdict in a partnership dispute regarding iconic
Hollywood properties, including the world-famous Palladium. Since its founding
in April 2013, the firm has grown to nine lawyers and represents public

companies, prominent law firms, nonprofit organizations and high-level
executives in their most significant business cases. The firm was recently ranked
as a “Best Law Firm” by U.S. News Media Group and Best Lawyers® for the
metropolitan area of Orange County.

As commercial real estate continues to rebound, a new generation of
joint ventures are being formed between capital partners and
development partners. These partners, basking in the glow of the
exciting possibilities that await in an improving market, should keep
in mind that joint ventures, like marriages, place ongoing
responsibilities on each partner.
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n April 16, 2014, the Court of Appeals of the state of California, Fourth Appellate
District, Division One, decided in the case of Hopkins v. Kedzierski (2014 Cal.
App. Lexis 339) that a plaintiff employee may have more than two years to sue
the property owner if her delay in suing was related to her pursuit of her workers
compensation claims.

Plaintiff Hopkins was injured in 2008, initiated a workers compensation claim in
2009, received benefits thereunder, and then nearly four years later filed suit for negligence
against the owner of the property on which she was injured (even though property owner
was a close affiliate of her employer). The trial court ruled that the statute of limitations on
plaintiff’s negligence claim was not equitably tolled during the pendency of her workers
compensation proceeding and barred her claims. The Court of Appeals found that under
certain circumstances, such statutes of limitations could be tolled by her pursuit of her
workers compensation claims and remanded the matter back to the trial court for factual
findings as to whether plaintiff demonstrated the elements of equitable tolling.

This case of an unfortunate dental office employee injured at her place of employment
has broad implications. Under this decision all types of employers and non-employer

O

You Are Not Out of the Woods Yet!
The statute of limitations as to the liability of a developer, contractor, property owner or employer to an injured employee or

the injured employee of another may be tolled while the injured employee seeks workers compensation benefits
by Jonathan Terry, Partner, Newmeyer & Dillion LLP

defendants, including real estate developers and general contractors, may face exposure
three years or more after a work place or construction project injury. Prudence urges to
advise clients to reassess insurance coverage and risk transfer/management accordingly.

About Newmeyer & Dillion LLP
Newmeyer & Dillion LLP is a creative and highly motivated business and real estate

law firm with 68 attorneys practicing in complex business, real estate, insurance,
environmental and employment law. For nearly 30 years, Newmeyer & Dillion attorneys
have provided exceptional legal services in all phases of transactional and business
litigation matters to Fortune 500 companies, medium and small businesses, and high net-
worth individuals. Headquartered in Newport Beach, Calif., with a Northern California

office in Walnut Creek and a Nevada office in Las Vegas, both the firm and its attorneys
have been nationally recognized by U.S. News & World Report and The Best Lawyers in
America©, as well as Super Lawyers Magazine. In addition, 10 of our top attorneys have
achieved an AV Preeminent® score in the Martindale-Hubbell® Peer Review Ratings™,
signifying the highest level of professional excellence. For additional information, call
949.854.7000 or visit www.ndlf.com.

Jonathan Terry
Jonathan Terry is a partner in the Newport Beach offices of

Newmeyer & Dillion. His practice focuses on residential and
commercial construction matters, real property and premises
liability claims, commercial disputes and bond claims in
California State and Federal District Courts. He can be reached
at jonathan.terry@ndlf.com.
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ntroduction
The review and evaluation of financial covenants imposed upon a borrower by its

mortgage lender can be (but does not have to be) a challenging task, even between a
sophisticated lender and a sophisticated borrower. The key to simplifying the process
is understanding the elements used in applying the financial covenants, understanding
how and when such financial covenants are tested, and understanding how to

manage their application. This article will explore these concepts and offer some simple
practice tips that can be used by borrowers.

Types of Financial Testing Covenants and How They Can Be Used
There are as many different variations of financial testing covenants as there are lenders.

However, there are a handful of suspects that tend to be used fairly consistently amongst
lenders. Some of the most commonly used financial testing covenants include what are
commonly referred to as the “LTV Test,” the “DSCR Test,” and the “Net Worth Test.” These
commonly used financial covenants, and the manner in which they are used, are explored
below.
LTV Test. The LTV Test is fairly straightforward and is typically expressed as a

percentage — by taking the amount of the loan commitment and dividing it by the
appraised value of the real property that serves as collateral for the loan. The concept is
typically expressed through the lender’s limiting the LTV to a maximum percentage. This
LTV Test is oftentimes used as a condition to loan extensions and in connection with the
release of portions of the real property collateral when there are multiple real properties
involved.
DSCR Test. The DSCR Test is also fairly straightforward and is expressed through a ratio

by taking the net operating income of the real property that serves as collateral for the loan,
and comparing it to the debt service payable under the loan during the period used to
calculate the net operating income. This concept is typically expressed through the lender’s
requiring the DSCR to exceed a specific ratio. The DSCR Test is used in instances similar
to how the LTV Test is used, but is oftentimes also used as an ongoing, quarterly, semi-
annual or annual testing covenant, and/or in connection with future loan disbursements.
Net Worth Test. Unlike the LTV Test and the DSCR Test, which are used to monitor the

financial stability of the real property collateral that secures the loan, the Net Worth Test is
typically imposed on the party that serves as the guarantor for the loan, requiring that such

I
Negotiating Financial Covenants with Mortgage Lenders from a 

Borrower’s Perspective; Practice Tips That Will Make a Difference
by Bruce Fischer, Greenberg Traurig LLP

party or parties continue to maintain from time to time a minimum net worth. The Net Worth
Test is typically used in approving a guarantor at the time the loan is originated, and is
typically required to be complied with quarterly, semi-annually or annually, or sometimes on
a continuous, every day basis.

Practice Tips
Given the limitations on the length of this article, it is impossible to set forth all of the

different practice tips that may be utilized in evaluating, and negotiating, the various
financial covenants eluded to above. Within such constraints, however, set forth below are
some very simple, straightforward practice tips that can be instructive when negotiating
these financial covenants.
Loan Extensions; Partial Releases and Future Loan Disbursements. As mentioned

above, the LTV Test and the DSCR Test are utilized as conditions that need to be satisfied
in connection with extensions and partial releases, and in addition, the DSCR Test is also
oftentimes used in connection with future loan disbursements. Both of these financial
covenants are calculated by looking at the amount of the loan commitment. Hence, it is
important to be clear on whether the test is intended to include both the disbursed and any
undisbursed portion of the loan. If both are intended to be used, the borrower should
request the right to reduce the amount of the undisbursed commitment to enable it to
satisfy the test and/or the right to pay down the outstanding balance of the loan, without the
payment of any applicable prepayment penalty, in order to satisfy the applicable test.

Another element to calculating the DSCR is the net operating income generated by the
real property during the testing period, as the higher the net operating income, the more
likely it is that the borrower will satisfy the test. A borrower should request that the definition
of net operating income take into account seasonal expenses (by annualizing them) that
may be higher during the particular testing period, as well as request the right to impute
rental income under leases that have free rent periods based on the rental income that is
expected once the free rent period expires.
Ongoing Testing Requirements. The imposition of an ongoing minimum DSCR Test

can be a very important control tool by a lender, and can impose a significant burden on a
borrower to the extent that failure to satisfy the test triggers a default under its loan. There
are a number of things a borrower can do to soften the impact of the test. First, the
borrower can request that any remedy that the lender may have for failure to satisfy the test
be limited to instances where the borrower has failed to satisfy the test for two, three or
more testing periods. Second, the borrower can request that the failure to satisfy the test
not trigger a default under the loan, limiting the lender’s remedy to trapping a certain
percentage of the real property cash flow until the test is satisfied.

The ongoing minimum Net Worth Test that may be imposed upon a guarantor can also
create problems for a borrower, as the particular real property that serves as collateral for
the loan may be satisfying all financial covenants set forth in the loan documents that relate
to the real property while, at the same time, the guarantor may be unable to comply with
the ongoing Net Worth Test. Borrowers should be careful when agreeing to a specific
minimum net worth requirement for its guarantor and should take into account potential
future events that could cause a reduction in the guarantor’s net worth. For example, a
REIT or fund that is disposing of assets, which can result in the guarantor’s net worth
reducing as assets are sold. In addition, the borrower should request the right to add
additional guarantors from time to time to satisfy the test.
Generally. An exercise that can be very helpful and instructive to a borrower when

evaluating financial covenants being requested by a lender is to test them up front, based
on specific assumptions regarding the operation of the real property to ensure that the
thresholds imposed by the lender are attainable when unforeseen events occur. For
example, a large tenant whose lease is scheduled to expire. Another helpful tool is to
prepare a matrix of all the financial covenants being imposed by the lender and how they
are being used to help better understand their relative impact.

Conclusion
Although the imposition of financial covenants upon borrowers by lenders is an important

monitoring tool for lenders, it is equally important to borrowers that such financial covenants
don’t unnecessarily burden their operations. Use of some of the simple practice tips
suggested above can help preserve the status of a borrower’s loan, while still providing the
necessary protections to its lender.

Bruce Fischer
Bruce Fischer chairs Greenberg Traurig’s West Coast Real

Estate Group. He has a national practice that is focused on
working with real estate funds and real estate investment trusts
and their advisors; institutional lenders and institutional owners
in connection with the acquisition and disposition of commercial
real estate (including large multi-state portfolios), workouts in-
volving complex loan restructuring and foreclosures; and the
negotiation of construction loans, permanent loans and mezza-
nine loans from both the lender and borrower perspective. Fis-
cher can be reached at fischerb@gtlaw.com or 949.732.6670.

About Greenberg Traurig LLP
Greenberg Traurig LLP is an international, multi-practice law firm with approximately

1,750 attorneys serving clients from 36 offices in the United States, Latin America, Eu-
rope, the Middle East and Asia. Greenberg Traurig is among the Top 10 law firms on
The National Law Journal’s 2013 NLJ 350, an annual ranking of the largest firms in the
U.S. For additional information, please visit www.gtlaw.com.
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